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PREFACE 


TO    THE 


SECOND    PART    OF  THE    FIRST    EDITION 
OF  THIS  VOLUME. 


TO  account  for  the  delay  in  completing 
the  second  part  of  this  volume  would  be  as 
tedious  to  the  reader  as  to  the  author.  The 
reader  may  be  assured,  that  the  delay  has 
given  him  the  advantage  of  possessing  this 
part  of  the  work  in  a  far  more  enlarged  and 
perfect  state  than  it  would  have  been  if  pub- 
lished  from  the  original    MSS. 

For  the  Index  the  Profession  arc  in  a  p-reat 
measures  indebted  to  John  James  Park,  Esq. 
a  gentleman  who  will  soon  ])ecome  a  com- 
petitor for    public  favour    in   the    line  of  his 
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rrotrssioii :  and  to  William  Lee,  esq.  I  have 
lo  nrkii()\vl('(li;e  his  kindness,  in  having  de- 
vDtrd  a  lari;o  portion  of  time  in  researches 
lor  aiilli()iiti«>s  in  support  of  the  propositions 
advanced  ui  llic  work.  As  the  work  was 
written  without  any  previous  collection  of 
autiiorities,  the  completion  has  been  retarded 
more  on  tliat,  than  on  any  other  account. 

A  re\  lew  of  the  Table  of  Contents  will  give 
lo  the  reader  a  genend  outline  and  compre- 
hensi\('  \w\v  of  the  ^arious  interesting:  sub- 
jects  he  may  expect  to  lind  in  this  volume. 


PREFACE 


FIRST  EDITION  OF  THE  SECOND  VOLUME. 


A  LONG  interval  has  elapsed  since  the 
publication  of  the  former  volume  of  this 
work. 

The  second  volume  has  been  delayed  longer 
than  was  intended.  This  delay  has  arisen 
from  various  causes,  personal  to  the  author, 
and  which,  if  fully  detailed,  would,  he  is 
satisfied,  be  received  as  an  excuse,  by  those 
to  whom  he  has  to  apologize.  His  anxiety 
for  the  success  of  this  volume,  and  his  still 
greater  anxiety  not  to  submit  to  the  public 
any  thing  that  had  not  been  well  considered, 
have  principally  caused  the  delay. 

Not  content  with  the  manuscript  as  originally 
intended  for  publication,  each  chapter  has  been 
enlarged,  and  the  new  arrangement  which  be- 
came necessary  on  that  account,    has    caused 
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infinitfly   nioro    labour  and   anxiety    than    tlio 
orimnal  ('(imposition. 

Tlic  (•hapt(Ms  now  ollcred  to  the  Profession 
treat  ot'  dcclaratiom  of  uses,  of  fines,  and  re- 
coveries, also  of  leases ;  and  there  is  added 
I  he  first  part  of  tlie  chapter  on  that  import- 
ant sul)ject,  the  assurance  by  lease  and  re- 
lease. Something  very  extraordinary  must 
ha})pen  to  delay  the  publication  of  the 
remainder  of  this  volume  beyond  Michaelmas 
Term.  It  \vlll  complete  the  chapter  on  lease 
and  release,  and  give  a  few  selected  prece- 
dents with  the  indexes. 

The  importunity  with  which  this  volume 
has  been  demanded  by  the  Profession,  has 
induced  the  author  to  publish  it  in  parts, 
and  he  has  more  readily  concurred  in  this 
arrangement,  that  the  purchasers  of  the  for- 
mer volume,  uho  think  fit  to  have  part  of  the 
second  volume,  may  be  gratified  ;  and  that 
the  Profession  at  large  may  be  satisfied  that 
the  work  is  m  a  state  of  forwardness.  To 
many  also,  it  is  more  eligible  to  pursue  a 
subject  of  this  sort,  by  slow  and  gradual 
means,  than  to  be  burtliened  at  once  with  a 
large  l)ook. 

Whatever  may  l)e  the  opinion  respecting 
the  facility  of  discussing  these  three  appa- 
rently simple   subjects,    of  deeds  leading   and 
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deeds  declaring  the  uses  of"  fines,  leases,  and 
lease  and  release  ;  the  author  can  safely 
and  truly  assert,  that  these  chapters  have 
cost  him  more  anxiety  and  actual  labour, 
than  the  most  abstruse  subjects  to  be  found 
in  the  former  volume.  For  that  volume  he 
had  an  abundance  of  materials  ready  at 
hand  ;  while  for  the  present  volume  he  has 
been  under  the  necessity  of  searching  very 
diligently  for  useful  matter.  And  the  chap- 
ter on  lease  and  release  has  led  to  a  more 
extensive  investigation  and  research  than  he 
expected. 

As  might  have  been  collected  from  the 
preface  to  the  former  volume,  the  chapter  on 
deeds  of  uses  has  been  written  since  the  pub- 
lication of  that  volume.  This  alone  would 
not  have  greatly  retarded  the  completion  of 
the  second  volume.  The  principal  difficulty 
has  arisen  with  the  chapter  on  lease  and 
release.  That  chapter  has  been  so  much 
altered  and  so  much  enlarged,  that  it  has 
required  ten  times  more  labour  in  the  revision, 
than  it  did  in  its  original  formation. 

The  more  the  author  has  considered  the 
plan  he  has  undertaken,  the  more  he  has 
been  impressed  with  a  sense  of  its  import- 
ance ;  and,  in  justice  to  himself,  and  to  the 
persons    anxious   to   possess    this    volume    the 
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could  iiol  licl  salislifd  to  scud  the  work  be- 
lorc  the  |uil)rK-,  williDUl  making  it  as  vahi- 
alilr  as  it  was  in  his  power.  The  cliaptcr 
on  Itasi!  and  rclrasc  has,  in  a  particular 
manner,  and  Mvy  deservedly,  excited  in  the 
Profession  a  desire  to  {)Ossess  the  second 
M)!uuu'.  This  has  been  a  great  inducement 
to  treat  the  subject  more  fully  than  was 
jntt  ntled  ;  that  the  Profession  may  not  be 
disappointt  d,  at  least  as  far  as  such  disap- 
pointment could  be  prevented  by  the 
author. 

Considering  the  lease  and  release,  from  its 
geiural  use,  lis  the  principal  assurance  in 
modt  rn  {)ractiee  ;  and  for  that  reason 
mo.'t  deserving  of  having  its  nature  and 
parts  thoroughly  understood,  the  author 
lias  exerted  himself  most  strenuously,  to 
make  the  principles  on  which  it  depends, 
and  il>  application  in  practice,  intelligible  to 
thr  meanest  capacity  ;  and,  while  interesting 
the  reader  on  this  important  subject,  the 
author  has  endeavoured  to  elucidate  the 
learning  connected  with  this  assurance,  by 
those  points  which  are  incidentally  brought 
under  the  notice  of  gentlemen,  who  prepare 
or  consider  the  elFect  of  deeds  of  this  kind. 
In  j>articular,  he  has  always  availed  himself 
ol    any    fair    opportunity    of    inculcating    the 
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knowledge  of  the  doctrine  of  uses,  since 
without  undeistanding  this  branch  of  the 
law,  no  one  can  fully  comprehend  the  ope- 
ration or  effect  of  one  tenth  part  of  the  deeds 
which  are  prepared. 

So  much  IS  to  be  found  in  approved  books 
on  the  subject  of  ordinary  leases,  that  to  make 
the  leading  features,  and  great  outlines,  of  this 
important  and  extensive  head  of  the  law,  fa- 
miliar to  the  student,  and  lay  the  foundation 
for  his  understanding  the  practical  directions 
for  preparing  leases,  and  for  avoiding  those 
errors  into  which  many  fall,  from  a  mistaken 
opinion,  that  any  one  can  prepare  a  lease,  has 
been  the  principal  duty  of  the  author.  That 
no  subject  has  afforded  more  discussion,  or 
abounds  with  more  nice  distinctions,  than 
the  cases  which  have  arisen  between  land- 
lord and  tenant,  and  between  tenants  and 
persons  having  an  interest  in  impeaching 
their  leases,  are  facts  which  are  incontro- 
vertible, and  prove  how  mistaken  is  the 
notion  which  has  been  entertained  on  this 
point. 

As  far  as  the  author  can  judge,  this  volume 
will  be  found  more  useful  than  the  former. 
This  opinion  may  be  erroneous.  It  is  formed, 
however,  on  the  acknowledged  ulilily  of  tlic 
subjects,  and   tlic    iuUcst  conviction    that    the 
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pains  bestowed  on  these  three  chapters  ex- 
ceed all  reasonable  belief.  This  labour  will, 
it  is  hoped,  be  ascribed  to  its  proper  motive ; 
a  wish  to  put  into  the  hands  of  the  student 
a  book,  which,  though  by  no  means  expected 
to  be  free  from  error,  may,  in  its  general 
principles,  and  its  practical  directions,  con- 
tribute to  assist  the  rising  generation  of  the 
Profession,  and  render  the  knowledge  of  con- 
veyancing more  simple,  more  general,  and 
more  correct.  By  confining  the  attention  of 
the  reader  to  useful  points,  and  teaching  that 
which  deserves  his  first  and  most  early  at- 
tention, great  progress  is  made,  within  a 
short  time,  in  laying  the  foundation  of  more 
extensive  knowledge,  and  for  the  correct  ap- 
plication of  that  knowledge.  The  principal 
difficulty  in  studying  the  law,  is  to  select 
the  parts  which  are  useful  ;  and  to  distinguish 
out  of  the  immense  mass  of  contradictory 
decisions  and  opinions  to  be  found  in  a 
lawyer's  library,  those  points  which  are  ac- 
knowledged to  be  sound  law,  from  those 
which  are  over-ruled ;  or,  from  the  qualifi- 
cations added  to  them  by  subsequent  de- 
cisions, stand  in  need  of  explanation.  The 
students  of  the  present  day  possess  the  in- 
calculable advantage  of  having  their  diffi- 
culties,   in    this    respect,    materially   relieved, 
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and  their  labours  abridged,  by  the  system 
of  bringing  before  the  pubhc,  treatises  on 
particular  subjects,  in  a  connected  series  of 
observations ;  tracing  the  law  to  its  prin- 
ciples ;  showing  the  rules  which  govern  the 
subject  ;  the  cases  which  illustrate  those 
rules ;  and  the  exceptions  of  which  they 
admit ;  and  the  anomalies  introduced  by  a 
departure  from  those  rules  and  from  those 
principles.  By  means  of  books  of  this  sort, 
a  student  is  enabled  to  become  more  familiar 
with  the  subject  in  a  few  months,  than  he 
otherwise  could  have  done  in  as  many  years. 
For  one,  the  present  author  feels  infinitely 
indebted  to  the  exertions  of  those  gentlemen, 
who  have  so  materially  abridged  the  labours, 
and  aided  the  researches,  of  the  student 
and  the  practitioner ;  and  laid  the  foundation 
for  reducing  the  law  into  a  system,  which 
leads  to  sound  and  solid  information  ;  at  the 
same  time,  assisting  and  encouraging  indus- 
try. Without  the  labours  of  a  Piggot,  a 
Fearne,  a  Butler,  a  Cruise,  and  a  IVatldm,  how 
little  would  the  important  sul)jccts  of  which 
these  gentlemen  have  treated,  have  been  un- 
derstood, compared  with  the  knowledge  now 
possessed  even  by  very  young  men  on  these 
intricate  subjects  :  and  it  is  only  by  pursuing 
legal    subjects    through    these    and   the   many 
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other  valuable  treatises  of  modern  date,  that 
a  student  can  expect  to  make  himself  master 
of  any  particular  subject,  within  a  reasonable 
period  ;  or  to  keep  his  knowledge,  when 
acquired,  within  the  reach  of  his  memory, 
and  applicable  to  practical  purposes. 

Truly  happy  will  the  author  of  this  volume 
be,  if  his  labours  through  a  long  Professional 
life,  directed  to  promote  the  same  object,  and 
assist  in  attaining  these  happy  results ;  results 
in  which  society  at  large  as  well  as  the  Profes- 
sion is  interested ;  have  been  successful :  and 
highly  gratified  will  he  be,  if  this  volume  shall, 
from  its  reception  by  the  Profession,  afford  him 
the  satisfaction  of  reflecting  that  his  sacrifices, 
to  fulfil  his  engagements  with  the  public,  have 
not,  in  their  estimation,  been  made  in  vain. 


THE  DEDICATION 

TO    THE 

FIRST  PART  OF  THIS  VOLUME 

WAS    TO 

LANCELOT  SHADWELL,  Esq. 

LATE  OF  LINCOLn's-IXN,  NOW    DECEASED; 

In  these  Terjns. 

The  great  experience  you  have  had,  and 
the  eminence  you  have  deservedly  attained, 
in  the  conveyancing  department  of  the  Pro- 
fession, have  made  me  anxious  to  place  this 
volume  of  a  work,  so  intimately  connected 
with  the  subject  of  our  pursuits,  under  your 
protection. 

It  was  intended  that  the  subjects  which  will 
be  included  in  the  third  volume,  should  have 
possessed  this  advantage. 

They  had  a  better  claim  to  this  protection, 
from  the  circumstance  of  your  having  honoured 
them  by  a  perusal,  and  kindly  suggested  some 
corrections  ;  of  which  I  readily  availed  my- 
self. 
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But  as  the  third  volume  cannot,  with  con- 
venience, and  consistently  with  other  engage- 
ments, appear  during  the  present  year,  I  em- 
brace the  opportunity  which  the  publication 
of  this  ^  olume  will  afford  me,  of  expressing  the 
high  sense  I  have  always  entertained  of  the 
kindness  and  liberality  I  have  uniformly  expe- 
rienced in  my  professional  intercourse  with 
you,  and  of  my  admiration  of  the  sound  and 
extensive  practical  information  you  possess ; 
the  necessary  fruits  of  a  long  and  laborious 
employment  of  eminent  talents,  in  the  study 
and  application  of  the  rules  of  property ;  and 
in  the  discharge  of  the  arduous  duties  of  your 
profession,  equally  to  your  honour,  and  the 
advantage  and  satisfaction  of  the  Profession  at 
large  and  the  public. 

And  with  great  respect, 

I  am,  dear  Sir, 
Your  very  faithful  and  obliged  servant, 
RICHARD  PRESTON. 
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Note  to  end  of  page  196. 

Such  was  the  general  understanding  of  the  Profession  down  to  the 
year  1S17,  though  in  Bacon's  Abr.  Lease,  H.  3.  pi.  l.  the  doctrine  is 
quite  in  unison  with  the  decision  afterwards  noticed.  In  Hilary  term  in 
that  year  the  Court  of  King's  Bench  decided  that  a  lessee,  or  to  put  the 
case  more  correctly,  his  surety,  could  not  set  up  the  act  or  default  of  the 
lessee  as  a  defence  against  the  lessor,  on  the  ground  that  the  lease  had 
become  void  by  the  operation  of  a  condition,  declaring  that  in  events 
which  had  happened  the  term  should  be  void.  Most  of  the  cases  on  the 
subject  were  cited  and  urged  by  Mr.  Gift'ordon  behalf  of  the  surety;  but 
the  court  considered  the  point  so  clear  against  the  surety,  that  it  was  un- 
necessary for  Mr.  Richardson  to  argue  the  case  on  the  part  of  the  lessor. 
This  point  may  now  be  considered  as  settled,  contrary  to  the  conclusion 
drawn  in  page  196  ;  and  possibly  this  decision  may  induce  the  ulterior 
consequence,  contrary  to  the  former  cases,  that  the  lessor  may  dispense 
with  the  condition  by  treating  the  lessee  as  tenant  after  notice  of  the 
forfeiture.  Many  of  the  old  cases  cited  by  Mr.  Gilford  assumed  that  a 
condition  of  this  description  was  part  of  the  limitation,  or  more  correctly 
speaking,  part  of  the  contract,  giving  to  the  lessee  as  well  as  to  the  lessor 
the  right  of  putting  an  end  to  the  lease  ;  while  the  Court  of  King's  Bench 
have  treated  the  condition  as  distinct  from  the  limitation,  and  as  for  the 
benefit  of  the  lessor  only ;  so  that  he  has  the  option  of  taking  or  waving 
the  advantage  of  a  breach  of  the  condition.  In  former  times  leases  for 
years  were  considered  as  mere  contracts  for  the  possession,  and  might 
well  be  considered  as  for  a  chattel  interest,  so  that  the  condition  formed 
part  of  the  terms  of  the  bargain,  while  a  condition  annexed  to  an  estate 
of  freehold  was  collateral  to  the  estate,  and  an  entry  or  claim  was  neces- 
sary to  avoid  the  estate  for  a  breach  of  the  condition.  Even  in  a  limita- 
tion to  uses  with  a  proviso  of  cesser,  the  proviso,  especially  if  it  be  by 
way  of  conditional  limitation,  will  operate  without  entry  or  claim,  and 
imtanter,  and  ipso  facto,  defeat  the  estate,  as  is  already  noticed  in 
page  197. 


It  is  fit  to  guard  the  Profession  against  the  practice  of  termors  for 
vears  making  feoffments,  to  gain  the  freehold,  though  they  first  assign 
their  terms  to  a  trustee,  with  a  view  to  protect  against  J'orftiture,  and  to 
attend  the  inheritance. 

A  late  decision  of  the  court  of  King's  Bench,  (Hilary  Term,  1817,) 
on  a  motion  for  a  now  trial,  treated  the  term  as  JhrfcUtd.  There  was 
abundance  of  principle  and  even  of  decision  to  lead  to  that  con- 
clusion ; — 

In  the  first  place  it  is  a  fraud  on  the  part  of  the  termor  to  attempt  to 
gain  the  freehold. 

2dly.  The  admission  by  the  assignee  of  a  title  in  the  feoffee  to  the 
reversion  is  an  attornment  to  a  sti  anger  ;  and  by  the  rules  of  the  common 
law  attornment  by  a  termor  to  a  stranger  is  an  abandonment  of  the 
tenancy,  a  destruction  of  the  privity  between  the  termor  and  the  rever- 
sioner, and  a  forfeiture  of  the  term. 

Throgmorton  v.  Whtlpdale,  B.  R.  Hil.  9  Geo.  3.  B.  N.  P.  96.  Doe  ex 
dem.  foster  v.  Williams,  Cowp.  62 1.  Peake,  196.  Espinasse,  462.  per 
Lord  Redesdale,  in  llovenden  v.  Lord  Annesli/,  2  Schoales  and  Lefroy, 
p.  625. 


A 

PRACTICAL  TREATISE 


ON 


CONVEYANCING. 


CHAP.  I. 


OF  DEEDS  TO  LEAD,  AND  DEEDS  TO  DECLARE, 
THE  USES  OF  FINES. 


1  HE  books  abound  with  various  distinc- 
tions concerning  the  declaration  of  the  uses 
of  fines,  recoveries,  and  other  assurances. 
Some  of  these  distinctions  relate  more 
immediately  to  agreements  for  fines  to  be 
levied,  recoveries  to  be  suffered,  and  the  like ; 
while  others  relate  to  deeds,  declaring  the 
uses  of  fines  a  heady  levied,  recoveries  al- 
ready suffered,  or  conveyances  already  made. 
Cases  of  the  former  description  relate  to 
that  species  of  assurance,  which  is  usually 
denominated  a  deed  to  lead  the  uses  of  a  fine ^ 
Sec. ;  and  cases  of  the  latter  description  re- 
late to  those  deeds  which  are  generally,  and 
properly,  styled  deeds  to  declare  the  vses  of  ■ 
fines.  Sec.  There  is  a  third  species  of  assur- 
ance,   partaking  partly   of  the  nature  of  a 
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deed  to  had,  and  pai  tly  of  the  nature  of  a 
deed  to  declare,  the  uses  of  a  fine,  &c.  as  a 
conveyance  made  to  the  intent  that  a  common 
recovery  shall  be  suffered  to  uses;  and  it  is 
to  be  lamented,  that  many  treatises,  valuable 
for  the  information  they  afford,  have  not 
adverted  to  this  species  of  assurance,  as  re- 
gulated by  other  rules  than  deeds  to  lead 
the  uses  of  fines,  &c.  Without  understand- 
ing the  precise  nature  of  these  several  assur- 
ances, the  rules  of  law  by  which  they  are 
governed,  and  the  distinctions  to  which  they 
give  rise,  it  will  not  be  easy  to  comprehend 
the  books  treating  of  these  subjects.  No 
use  can  arise  in  any  deed  operating  at  the 
common  law,  unless  an  estate  o^  freehold  is 
transferred,  to  supply  a  seisin  to  these  uses. 
A  fine  or  recovery  must  operate  as  a  con- 
veyance of  an  estate  of  freehold,  as  a  pre- 
hminary  step  to  a  declaration  of  uses.  As 
far  as  it  is  merely  a  release  of  right,  or  con- 
firmation of  title,  no  uses  can  be  declared 
with  effect,  because  no  seisin  passes ;  and  as 
often  as  the  fine  operates  on  the  equitable 
right,  the  uses  which  are  declared  will  affect 
the  equitable  title  only  by  varying  or  mo- 
difying that  title.  These  uses  will  not  have 
any  influence  on  the  legal  estate,  except  so 
far  as  they  charge  that  estate  by  way  of 
trust.  A  deed  to  lead  the  uses  of  a  fine  or 
recovery,  is  not  a  conveyance  of  itself; 
it  has  no   individual,  or   immediate   opera- 
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tion  on  the  seisin,  or  estate ;  it  is  merely  a 
covenant  or  agreement  to  levy  a  fine,  or 
suffer  a  common  recovery ;  with  a  declara- 
tion, that  the  fine  when  levied,  or  recovery 
when  suffered,  shall  enure  to  certain  uses. 
This  deed,  and  the  fine  when  levied,  or  reco- 
ver}^ when  suffered,  will  operate  as  part  of 
the  same  assurance  (o).  No  estate  passes 
till  the  fine  is  levied  or  recovery  suffered  ; 
and  in  the  mean  time,  no  uses  can  arise  for 
want  of  a  seisin  to  supply  or  feed  these  uses. 

2dly.  A  declaration  of  uses  supposes,  as 
the  fact  really  is,  the  fine  to  be  levied,  or  re- 
covery to  be  suffered.  Of  course,  the  seisin 
has  passed  to  the  conusee  in  the  fine,  or  the 
demandant  in  the  recovery:  and  the  uses 
remain  in  a  dormant  and  inefficient  state,  for 
want  of  a  direction  giving  them  a  definitive 
object.  Till  the  uses  are,  by  the  declaration, 
called  into  operation,  they  will  result  to  the 
former  owner,  or  respective  owners,  according 
to  the  former  ownership  of  the  person,  or 
those  several  persons,  in  such  manner  as  has 
been  noticed  in  the  former  volume.  A 
long  interval,  even  of  many  years  (Z>),  may 

(a)    Slapilfon    and    Utapiltoji,  195.      Herring  v.  Broxin,  Ven- 

1  Atk.  5;  and  see  2  Lev.  54.  tris,  368,  371.      Doe  ex  dein. 

2  Rurr.  1134.  Ferrers  and  Odiurnc  \.  Whitehead,  2  Burr. 
Ciirson  V.    l-'ernior    and    others,  704. 

Cro.    Jac.   643.       i'uiintaiii    v.  {b)  y} It /lam  \.  Anglesey,  Gilh. 

Cuo/i,    I    INIod.    107.      1    Wilt.       Eq.  Casts,  lb. 
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elapse  before  this  declaration  is  executed. 
From  the  moment  the  declaration  is  executed, 
the  seisin  will  be  bound  with  the  uses,  and 
these  uses  will  arise  fr(mi  the  seisin,  transferred 
to  the  conusee  in  the  fine,  or  demandant 
in  the  recovery ;  and  not  from  that  sei- 
sin which  the  former  owner  takes  by  way 
of  resulting  use.  The  seisin  under  that  use 
cannot  be  transferred  without  a  formal  con- 
veyance adapted  to  the  circumstances  of  the 
estate  of  the  party  ;  while  the  seisin,  trans- 
ferred to  the  conusee  in  the  fine,  or  the  de- 
mandant in  the  recovery,  may  be  effected 
and  bound  merely  by  a  declaration  of  uses 
to  arise  out  of  that  seisin. 

3dly.  In  this  species  of  assurance,  a  seisin  or 
estate  passes  by  the  operation  of  the  convey- 
ance ;  the  estate  itself  is  transferred.  Some- 
times uses  are  declared,  so  as  to  arise  imme- 
diately, as  in  Stapilton  and  Stapilton{d).  In 
other  instances,  the  conveyance  is  merely  to 
the  intent  that  a  fine  shall  be  levied,  or  a  com- 
mon recovery  shall  be  suffered,  and  uses  are 
directed  to  arise,  out  of  the  seisin  of  the  co- 
nusee in  the  fine,  or  the  demandant  in  the 
recovery.  Although  the  conveyance  is  made, 
and  the  fine  is  to  be  levied,  to  one  and  the 
same  person  ;  and  although  the  fine  and  the 
conveyance,  or  the  conveyance  and  the  re- 

{(t)  1  A  Ik.  2. 


AND  DEEDS  TO  DECLARE,  THE  USES,  &c.   5 

covery,  form  part  of  the  same  assurance,  the 
uses  are  to  arise  only  from  the  time  that  the 
fine  is  levied  or  the  recovery  is  suffered  (e). 
In  the  language  of  Lord  Mansfield,  applied 
to  a  case  of  this  description,  the  deeds  must 
be  considered  as  execittori/,  tiW  the  fine  is  levied, 
and  then  the  estate  passes  by  the  fine  (/). 
It  must  be  remembered,  however,  that  the 
person  who  has  already  conveyed  his  estate, 
no  longer  retains  any  legal  ownership.  That 
ownership  has  passed  by  his  conveyance ; 
and  he  is  effectually  bound  by  the  con- 
veyance, as  far  as  it  is  operative ;  and 
merely  retains,  in  consequence  of  his  for- 
mer ownership,  the  power  of  giving  a  more 
complete  effect  to  his'  conveyance,  by  render- 
ing that  assurance  absolute,  which  was  de- 
feasible, or  by  rendering  that  ownership  in- 
definite, which  was  at  first  determinable  (g). 
Lord  Mansfields  doctrine,  that  the  deeds 
must  be  considered  as  executory,  is  to  be 
read  with  reference  to  the  rule,  tliat  for  some 
purposes,  the  fine,  recovery,  and  deed,  are 
parts  of  the  same  assurance;  they  never 
were  intended  to  den}^  that  the  seisin  passes 
by  the  conveyance.  These  preliminary  ob- 
servations lead  to  the  consideration  of  the 
rules  which  govern, 

i^e)  2  liuJT.  714^  1  Atlc.  r,-     Guudiight  v.  Mead, 

(/)  In  Doc  ex  dem.  Odlarne  3  Rurr.  170,3.     Chaicij  v.  Hull, 

V.  jy/iitclicad,  2  Burr.  714.  Ambl.  rt'^d,     Moody  v.  Moodj/^ 

{g)    Stapilton   v.    Stapillon,  lb.  649. 
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1st,  Deeds  to  lead  the  uses  of  fines,  &c. 

2dly,  Deeds  to  declare  the  uses  of  fines,  &c, 

3d]y,  Deeds  of  conveyance  to  uses,  to  be 
perfected  by  subsequent  fines,  &c. 

Whether  the  agreement,  or  declaration, 
relates  to  a  fine,  or  a  common  recovery,  it  is 
governed  by  the  same  rules.  For  that  reason, 
cases  applicable  to  either  species  of  this 
assurance  will  be  introduced,  as  equally 
relevant  to  the  point  requiring  elucidation; 
or,  at  least,  as  often  as  any  distinction 
arises,  peculiarly  applicable  to  either  species 
of  this  assurance,  that  distinction  will  be  no- 
ticed by  v\^ay  of  caution  against  any  error  into 
which  the  reader  might  otherwise  be  led. 
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As  to  Deeds  to  lead  the  Uses  of  Fines. 

The  general  rules  which  govern  deeds  of 
this  description,  are  to  be  found  in  the 
Countess  of  Rutland's  case  (a).  These  re- 
solutions are  in  the  followino;  terms : 

First.    "  xlUhou^h    the    indentures    beino- 
*'  made  for  declaring  the  uses  of  a  subsequent 
"  fine,  recovery,  or  other  assurance,  to  cer- 
"  tain  persons,  and   within    a   certain  time, 
"  and  to  certain  uses,  are  hzd  directory,  and 
"  do  not  bind  the  estate  or  interest  of  the 
"  land  ;  yet   if   the   fine,  recovery,  or  other 
"  assurance,  be  pursued    according   to    the 
"  indentures,   there   could    not  be  any  bare 
*'  averment  against  the  indentures  taken  in 
**  such  case,  that  after  the  making  of  the  in- 
"  dentures,    and    before    the   assurance,    by 
"  mutual  agreement  of  the  parties,  it  was  con- 
"  eluded  and  agreed  that  the  assurance  should 
"  be  to  other  uses:  but  if  other  agreement,  or 
*'  limitation  of  uses,  be  made  by  writing,  or  by 
"  other  matter  as   high  or  higher ;  then  the 
"  last  agreement  shall  stand :  for  every  con- 
"  tract  or  agreement  ought  to   be  dissolved 
*'  by  matter  of  as  high  a  nature  as  the  first 

{a)  5  Co.  '2^8. 
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"  deed  ;  nihil  tarn  conveniens  est  naturali  ceqtn- 
"  tati,  unumquodque  dissolve  eo  ligatnine  quo 
"  ligatum  est.  Also,  it  would  be  inconve- 
"  iiient  that  matters  in  writing  made  by  ad- 
*'  vice  and  on  consideration,  and  which  finally 
"  import  the  certain  truth  of  the  agreement 
"  of  the  parties,  should  be  controlled  by  aver- 
"  ment  of  the  parties,  to  be  proved  by  the 
"  uncertain  testimony  of  slippery  memory ; 
"  and  it  would  be  dangerous  to  purchasers 
"  and  farmers,  and  all  others  in  such  cases, 
"  if  such  nude  averments,  against  matters  in 
"  writing,  should  be  admitted. 

Secondly,  "  If  the  form  of  the  indentures 
"  be  not  pursued ;  as  for  die  quantity  of 
"  the  land,  or  the  time  within  which,  &c.  in 
"  these  cases,  and  other  like,  where  the 
"  indentures,  be  not  pursued,  averment, 
"  without  writing,  might  be  taken,  that  the 
"  fine,  recovery,  or  other  assurance,  was  to 
"  another  use  or  intent  than  is  contained  in 
**  the  indenture :  for  inasmuch  as  the  inden- 
"  tures  are  not  pursued,  it  is  reasonable  that 
"  the  parties  should  be  admitted  to  show 
"  the  cause  and  reason  why  they  were  not 
"  pursued,  by  reason  of  the  new  agreement 
"  subsequent,  which  in  such  case  might  be 
"  as  well  by  word,  as  by  writing. 

Thirdly,  "  Although  the  indentures  are  not 
"  pursuant  in  circumstance  of  time,  quan- 
"  tity,  person,  and  the  like;  yet  if  no  other 
"  new    mean    agreement    can    be    proved. 
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"  the  assurance  should  be,  in  judgment  of 
"  law,  to  the  use  contained  in  the  inden- 
"  tures. 

Fourthly^  "  In  the  principal  case,  the  fines 
"  could  not  be  directed  by  both  the  inden- 
"  tures  ;  that  is  to  say,  by  the  first  indenture, 
"  to  the  use  of  Earl  Edward,  and  Isabel 
"  his  wife,  '  for  their  lives ;'  and  by  the  se- 
"  cond  indenture,  to  the  Earl,  and  the  heirs 
"  males  of  his  body,  with  the  remainders 
"  over,  limited  by  the  second  indenture ; 
"  and  so  the  fines  to  work  upon  both  the 
"  indentures  (although  peradventure  such 
"  was  the  intent  of  the  parties)  ;  and  that  for 
"  three  reasons  : 

1st,  "  The  directions  and  declarations  of 
*'  the  first  indentures  were  controlled  and  frus- 
"  trated  by  the  second  indentures,  and  there- 
"  fore  the  fines  could  not  be  directed  by  both. 

2dly,  "  The  indentures  import  several  dis- 
"  tinct,  and  divers  contracts  and  estates ; 
"  that  is  to  say,  one  to  the  Earl  and  Isabel 
"  his  wife,  and  to  the  heirs  of  the  Earl ;  the 
"  other  to  the  Earl  only,  and  to  his  heirs 
**  males  of  his  body,  with  divers  remainders 
"  over:  so  that  the  fines  ought  for  the  manor 
"  of  Eykering  to  be  directed,  either  wholly 
"  by  the  first,  or  wholly  by  the  second,  with- 
"  out  any  fraction  or  division  of  estates. 

3diy,  "  It  would  be  against  the  words  and 
"  intent  of  both  the  indentures,  to  make  a 
*'  hotch-pot  and  connnixture  of  both,  which 
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"  by  their  creation,  were  several  and  distinct 
"  in  time,  in  persons,  and  estates." 

The  best  course  will  be,  to  consider  the 
several  resolutions,  and  to  examine  how  far 
the  points  in  these  resolutions  are  under- 
stood to  be  law  at  this  day ;  and  how  far 
they  are  altered  by  statutable  regulations,  or 
by  subsequent  decisions. 

In  this  case,  Edward  Earl  of  Rutland,  who 
was  seised  in  fee  of  the  manor  of  Eykering, 
by  indenture  bearing  date  the  10th  March, 
21  Eliz.  covenanted  with  Sir  Gilbert  Gerrard 
and  Thomas  Holcroft,  that  he  (the  Earl) 
would,  before  the  end  of  Trinity  term  then 
next  following,  assure,  by  fine,  or  other  assur- 
ance, the  said  manor  to  the  said  Sir  Gilbert 
and  Thomas  in  fee  ;  with  a  declaration,  that 
this  fine  should  be  to  the  use  of  the  Earl  and 
Isabel  his  Countess,  and  to  the  heirs  of  the 
Earl.  On  the  29th  day  of  the  same  month, 
by  another  indenture,  between  the  Earl,  of 
the  one  part ;  and  Lord  Burghley,  Sir  Gilbert 
Gerrard,  and  others,  of  the  other  part ;  the 
Earl  covenanted  with  the  parties  of  the  2d 
part,  to  convey  the  said  manor  of  Eykering, 
amongst  others,  to  the  parties  of  the  2d  part, 
or  to  some  or  one  of  them,  before  the  feast 
of  the  Annunciation  of  our  Lady  next  follow- 
ino- !  with  a  direction  that  such  assurance 
should  be  to  the  use  of  the  said  Earl,  and  the 
heirs  male  of  his  body ;  and  for  default  of 
such  issue,  to  the  use  of  the  heirs  male  of 
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the  body  of  Thomas,  Earl  of  Rutland,  with 
divers  remainders  over.  No  fine,  or  other 
assurance,  was  levied  or  made  by  Earl  Edward 
before  the  end  of  Trinity  term.  Afterwards, 
viz.  on  the  l/th  September  next  following, 
Earl  Edward  acknowledged  a  note  of  a  fine 
of  the  manor  of  Eykering  only,  to  Sir  Gilbert 
and  Thomas,  and  the  heirs  of  Sir  Gilbert. 
On  the  18th  of  the  same  month,  he  acknow- 
ledged another  note  of  a  fine  of  the  said 
manor  of  Eykering,  amongst  many  other 
manors  mentioned  in  the  last  indenture,  to 
the  parties  of  the  2d  part  in  that  indenture, 
and  the  heirs  of  Lord  Burghley,  one  of  those 
parties.  And  both  fines  were  entered  in 
octabis  Michaebnis  then  next  following.  It 
was  proved  by  witnesses,  that  Earl  Edward, 
as  well  before  the  indentures,  as  after  the 
fine  levied,  told  them,  that  the  Countess 
should  have  the  manor  of  Eykering  for  her 
jointure. 

This  statement  of  the  facts  of  the  case  will 
show  the  application  of  the  several  resolu- 
tions : 

1.  The  first  resolution  admits  that  the  in- 
dentures were  only  directory,  and  did  not 
bind  the  estate  or  interest  of  the  land.  All 
the  cases  agree  on  this  point.  In  particular, 
ih  Stapilton  v.  Stapilton  {b),  already  cited, 
Lord  Ilardwickc  noticed,  that  it  had  been 
argued  by  the  counsel,  that  if  the  1st  decla- 

{b)  I  Atk.  8,  9. 
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ration  of  the  uses  rs^  in  general  to  prevail, 
purchasers  of  estates,  though  they  have  a 
recovery  for  strengthening  their  title,  with  a 
declaration  of  the  uses  of  the  recovery  to 
themselves  and  their  heirs,  cannot  be  safe ; 
for  the  vendor  may  defeat  such  declaration, 
by  a  precedent  one  to  different  uses.  But  his 
Lordship  observed  :  "  in  such  cases,  I  think, 
"  a  recovery  will  not  enure  to  make  good 
"  such  former  declaration  of  uses,  but  only 
"  the  uses  of  the  purchase/'  From  the  context 
it  is  evident,  that  his  Lordship's  observation 
is  to  be  confined  to  those  instances  in  which 
the  former  declaration  was  merely  executory, 
depending  only  on  agreement,  without  any 
conveyance  to  secure  the  effect  of  that  agree- 
ment. In  a  subsequent  part  of  the  case,  his 
Lordship  observed  :  "  this  case  is  different 
"  from  those  that  turn  only  upon  the  point  of 
"  the  effect  of  a  mere  declaration  of  uses  ; 
*'  for  a  mere  declaration  of  uses  subsists  only 
"  upon  the  agreement  of  the  parties,  and  in 
"  such  cases  where  the  agreement  has  been 
"  changed  by  mutual  assent  of  all  parties, 
"  there  a  recovery  shall  enure,  to  make  good 
"  such  last  agreement  or  declaration.'" 

But  his  Lordship  proceeded  to  observe, "  If 
"  the  estate  was  vested,  notwithstanding  such 
"  declaration  of  uses,  yet  the  recovery  has 
"  always  been  held  to  make  good  such  de- 
"  feasible  estate ;  for  the  prior  lease,  charge, 
"  or  estate,  made  by  tenant  in  tail,  is  only 
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"  defeasible  by  the  issue,  by  virtue  of  the 
"  statute  de  donis  (c),  which  was  made  to  pro- 
"  tect  the  issue  ao;ainst  the  ahenatioii  of  the 
"  tenant  in  tail  ;  therefore  the  issue  could 
"  avoid  such  lease,  &c.  but  not  the  tenant 
"  in  tail  himself.  But  when  by  the  recovery 
"  he  has  gained  to  himself  a  fee,  all  the  rea- 
"  soning  for  avoiding  the  estate  made  by 
"  tenant  in  tail  is  gone,  for  the  issue  is 
"  barred  by  the  recovery." 

2.  The  next  point  of  this  resolution  as- 
sumes, that  when  the  circumstances  of  levy- 
ing the  fine,  prescribed  by  the  agreement  of 
the  parties,  are  observed,  so  that  the  fine  is 
between  the  same  persons,  of  the  same  par- 
cels, and  within  the  appointed  time,  no  aver- 
ment (that  is,  parol  evidence)  can  be  admitted 
to  show  that  the  fine  was  levied  to  other  uses 
than  those  contained  in  the  indentures.  This 
branch  of  the  resolution  depends  upon  rules 
of  evidence.  As  that  which  was  stipulated 
by  the  indentures  to  be  done,  has  been  done, 
the  law  will  not  allow  parol  evidence  to  con- 
trol the  agreement,  so  as  to  admit  that  that 
which  is  certain,  and  depends  on  the  solemn 
act  of  the  parties,  may  be  varied  by  evidence 
of  less  solemnity.  It  follows,  that  evidence 
merely  by  writing,  as  well  as  parol  evidence, 
will  be  insufficient  to  vary  the  uses  declared 
by  a  deed,  when  the  circumstances  prescribed 

((■)  13  Edw.  I.e.  1. 
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by  that  deed  are  observed.  In  Jones  v.  Mor- 
lei/(d).  Lord  Chief  Justice  Holt  also  states  the 
law  to  be :  "  That  if  the  fine  had  been  levied 
^^  pursuant  to  the  covenant^  no  parol  averment 
"  could  have  been  allowed  to  declare  the 
"  uses,  or  that  the  fine  was  not  to  the  uses 
"  of  that  deed  ;  and  all  parties  had  been  es- 
"  topped  to  aver  the  contrary  by  parol :  but 
"  by  deed  subsequent  and  before  the  fine, 
"  other  uses  may  be  averred/' — In  these  ob- 
servations note  that  the  second  declaration 
must  be  before  the  fine  is  levied  ;  and  that  the 
agreement  of  all  necessary  parties  to  the  va- 
riation of  the  uses  is  to  be  understood. 

3.  The  third  branch  of  the  resolution  is, 
that  the  uses  contained  in  a  former  instrument, 
either  in  writing,  or  attended  with  the  solem- 
nities of  a  deed,  may  be  varied  by  another 
instrument,  as  solemn  as,  or  more  solemn  than 
the  former  instrument.  This  is  also  admitted 
by  the  observations  of  Lord  C.  J.  Holt,  taken 
from  Jones  v.  Morley.  Thus,  uses  in  a  deed 
may  be  varied  by  another  agreement  con- 
tained in  a  deed  ;  and  uses  contained  in  a 
mere  writing  may  be  varied  by  another 
instrument,  merely  in  writing,  or  attended 
with  the  still  greater  solemnites  of  a  deed. 

4.  This  resolution  supposes  the  fine  to 
be  between  the  same  parties ;  for  when  there 
is  a  change  in  the  parties,  one  of  those  cir- 

(f/)  1  Salk.  677. 
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cumstances,  which  excludes  the  admission  of 
other  evidence,  is  wanting ;  and  no  part  of 
this  resolution  denies  the  right  of  the  owner 
of  the  estate,  to  levy  a  fine  to  other  parties, 
and    to    declare    uses,   which    shall    prevail 
against  a  declaration  between  the  parties  to 
a  former  instrument.      By    some  means  not 
easily  to  be  accounted  for,  it  has  been  un- 
derstood, that  no  variation  in  the  uses  can  be 
made  without  the  concurrence  of  all  persons 
concerned  in  interest.     That   qualification   is 
correct,  as  applied  to  conveyances  containing 
ao;reements  under  which  uses  are   to  arise; 
since    the    parties    acquire   an    inchoate  in- 
terest under  that  conveyance ;  but  its  accu- 
racy is   questionable,  when  it  is  applied  to 
instruments    merely    directory ;  as  deeds  to 
lead  the  uses  of  fines,  &c.     The  qualification 
is  sanctioned,  however,  by  the  authority  of 
Lord  Hardwicke.  In  Stapilton  v.  Stapilton(e), 
he  noticed,  that  it  was  said  at  the  bar,  that 
the  declaration  of  the  uses  was  in  the  power 
of  the  tenant  in  tail,  and  that  he  might  declare 
new  uses ;  and  he  observed,  "  I  take  that  not 
"  to  be  law,  for  such  subsequent  declaration 
"  must   be   by  all   the  parties  concerned  in 
"  interest.''      Without  the  context,  it  might 
have  been  supposed  that  his  Lordship's  ob- 
servation was  confined  to  the  case  before  tlie 
court;  namely,  the  case  of  a  conveyance.  But 

(c)  I  Atk.  7. 
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it  is  impossible  not  to  collect,  that  his  lord- 
ship held  the  case  of  the  Countess  of  Rutland 
in  his  contemplation,  as  warranting  this 
opinion  :  for  he  proceeds  to  observe  (/'),  that 
"  in  the  case  of  the  Countess  of  Rutland,  it  is 
"  not  laid  down,  that  the  tenant  in  tail  might 
"  declare  new  uses  ;  but  said,  while  it  is  direc- 
"  tory  only,  new  uses  may  be  declared  :  and 
"  the  meaning  of  that  is,  that  as  the  uses 
"  must  arise  out  of  the  agreement  of  the 
"  parties,  the  parties  may  change  the  uses : 
"  but  that  must  be  done  by  the  mutual  con- 
"  sent  of  all  the  parties  concerned  in  interest; 
"  and  in  that  case,  it  was  a  mutual  agreement 
"  of  all  parties/'  The  accuracy  of  this  part 
of  the  report  may  be  justly  questioned.  In 
the  first  place,  the  observation  is  not  correct 
in  supposing  that,  in  the  Countess  of  Rut- 
land's case  there  was  a  mutual  agreement  of 
all  parties ;  or  that  there  was  the  concur- 
rence of  all  parties  concerned  in  interest. 
The  Countess  was  concerned  in  interest,  and 
yet  she  did  not  assent  to  the  second  declara- 
tion. Nor  will  the  case  be  relieved  from  its 
difficulty,  by  the  answer  that  she  was  not  a 
party  to  the  first  indenture.  Holcroft,  one  of 
the  intended  conusees,  was  a  party  to  that 
indenture;  and  it  does  not  appear  that  he 
joined  in  the  second  declaration.  Nor  in- 
deed did  the  Court  enter  into  any  other  dis- 

(/)  1  Atk.  7. 
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quisition  of  the  facts,  than  that  as  the  first 
indenture  was  not  pursued  in  its  circumstan- 
ces, the  second  indenture  might  govern  the 
declaration  of  the  uses  of  the  fine.  A  still 
stronger  ground  for  questioning  the  accuracy 
of  this  part  of  the  report,  is,  that  it  is  not  con- 
sistent with  the  subsequent  part  of  the  same 
report ;  in  which  his  Lordship  declared  his 
opinion  to  be  (g),  that  "  the  recovery  of  te- 
"  nant  in  tail  will  not  enure  to  make  good 
"  such  former  declaration  of  uses,  but  only 
*'  the  uses  of  the  purchase.''  And  in  Jones  v. 
Morley,  afterwards  cited,  one  of  the  persons 
interested  under  the  first  agreement,  did  not 
concur  in  the  second  agreement,  and  yet  the 
second  agreement  prevailed.  When  the  fine 
is  levied  pursuant  to  the  first  agreement,  and 
to  the  persons  who,  by  that  agreement,  are  to 
be  conusees  in  the  fine,  it  is  consistent  with 
principle,  and  wilh  the  nature  of  uses,  that 
the  uses  shall-  be  governed  by  the  first  agree- 
ment. Before  the  statute  of  uses,  the  conusee 
would  have  retained  the  seisin  or  estate.  The 
question  in  equity  would  have  been,  for 
whom  he  was  a  trustee ;  in  short,  who  was  to 
have  that  which  at  this  day  is  termed  the 
use.  It  is  reasonable  that  no  agreement 
behind  his  back  should  make  him  a  trustee 
for  persons  who  were  strangers  to  the  agree- 
ment.   He,  and  those  whose  interest  he  sup* 

(o)   I  Atk.  9. 
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ported,  might  contend  that  he  was  subject 
to  no  other  uses  than  those  declared  by  the 
agreement  with  him  ;  and  the  evidence 
would  prove  that  he  received  the  estate  to 
those  uses  which  were  contained  in  that 
agreement.  This  seems  to  have  been  the 
origin  of  the  rule,  requiring  the  concurrence 
of  all  persons  concerned  in  interest  ;  and  in 
practice  the  case  ought  not  to  be  carried 
farther  than  the  principle  from  which  it  ori- 
ginated. Independent  of  this  principle,  it  is 
difficult  to  understand  the  law  on  this  point ; 
for,  suppose  A.  seised  in  tail,  or  in  fee,  to 
covenant  with  jB.  to  levy  a  line  as  of  next 
Michaelmas  term,  to  various  uses  in  strict 
settlement,  under  which  he  is  to  be  tenant 
for  life,  with  remainder  to  persons  not  in 
being;  and  afterwards  A.  declares  that  the 
fine,  when  levied,  shall  enure  to  other  uses ; 
what  principle  is  there  to  prevent  the  second 
declaration  of  uses  from  governing  the  title  ? 
Is  not  the  fine  levied  to  the  second  uses,  and 
not  to  the  first  uses  ;  and  is  it  not  optional  in 
A.  whether  he  will  be  guilty  of  a  breach  of 
his  covenant,  or  not  ?  And  is  the  first  decla- 
ration more  than  a  covenant  or  agreement, 
leaving  in  A.  the  full  ownership  and  power 
of  disposition  of  the  property  to  such  uses 
as  he  shall  think  fit  ?  And  if  he  may  vary  the 
uses  by  a  new  conveyance,  why  is  the  power 
of  doing  it  by  a  new  declaration  to  be  denied 
to  him  ?     It  is  difficult  to  comprehend  the 
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force  of  any  objection  that  can  be  urged 
against  the  validity  of  the  second  declaration, 
except  such  reasons  as  arise  out  of  the  learn- 
ing of  uses  in  their  fiduciary  state. 

It  is  only  while  the  agreement  is  directory 
that  the  uses  can  be  varied.  The  moment 
the  fine  is  levied,  pursuant  to  an  agreement, 
the  estate  is  bound  with  the  uses,  and  they 
are  executed  into  estate  ;  and  to  alter  or  vary 
the  state  of  the  title  there  must  be  a  new  con- 
veyance, under  the  seisin  or  estate,  arising 
from  the  uses ;  or  an  appointment  in  exer- 
cise of  some  power  conferred  by  those  uses. 
An  attempt  to  vary  the  uses  by  a  new  agree- 
ment, so  as  to  regulate  the  operation  of  the 
fine,  will  come  too  late. 

Vavasor  s  case  {K)  is  supposed  to  warrant 
a  different  conclusion  ;  namely,  that  a  deed, 
executed  after  the  suffering  a  recovery,  may 
be  controlled  by  a  subsequent  deed.  That 
point  certainly  was  decided  in  Vavasor  s  case  ; 
but  this  case  is  not  to  be  understood  as  an 
authority  governing  declarations  of  uses  at 
this  day.  It  had  the  peculiar  circumstances 
of  deciding  the  right  under  uses  declared 
before  the  statute  of  27  H.  8  ;  and  all  that 
was  determined  by  that  case,  is,  that  though 
the  uses  were  declared  upon  the  recovery, 
in  favour  of  the  husband  and  Avife  and  their 
heirs,  and  a  conveyance  had  been  made  to 
them  and  their  heirs,  these  uses  were  changed 

(//)  Dyer,  307. 
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by  a  subsequent  agreement  between  the  bus- 
band  and  wife,  so  as  to  bind  the  estate  of 
the  husband,  who  survived  his  wife,  with  an 
use  in  favour  of  lh€  heirs  of  the  wife.  In 
fact,  the  statute  found  the  use,  by  virtue  of 
the  husband's  agreement,  in  the  heirs  of  the 
wife,  and  executed  that  use.  This  authority 
cannot  then  be  apphed  to  support  the  po- 
sition, that  an  use  once  executed  by  means 
of  a  declaration,  can  be  changed  by  a  new 
agreement,  without  a  conveyance,  notwith- 
standing such  agreement  is  with  the  consent 
of  all  persons  concerned  in  interest. 

The  second  resolution. — This  resolution 
has  been  adopted  from  time  to  time,  and 
is  considered  as  law  at  the  present  day. 
In  Stapilton  v.  Stapilton  (i),  the  language  of 
Lord  Hardwicke  is,  ''  Before  the  Statute  of 
"  Frauds,  if  the  deeds  declaring  the  uses 
"  had  not  been  pursued,  a  parol  declaration 
"  of  uses  would  have  been  let  in  ;  but  if 
**  there  is  a  deed  declaring  the  uses,  and 
''  the  common  recovery  is  suffered  accord- 
"  ingl3%  that  Avould,  before  the  statute, 
'*  exclude  a  parol  declaration  of  new  uses." 
So  in  Jones  v.  Morley  (j),  the  third  resolu- 
tion of  the  Court  was,  that  "  since  the  fine  is 
"  not  according  to  the  deed,  other  uses  may 
"  be  averred,  though  they  were  declared  by 
"  writing,  and  not  by  deed  ;  for  by  that  vari- 

(j)  1  Atk.  7.  (j)  2  Salk.  677. 
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**  ance,  there  is  room  or  occasion  given  to 
*'  inquire,  and  receive  information,  that  the 
"  old  agreement  was  relinquished  ;  and  by 
"  the  same  reason,  the  use  of  a  fine  may  be 
**  declared  by  parol,  upon  an  original  agree- 
*'  ment ;  it  may  now,  as  in  this  case,  where 
*'  the  original  agreement  was  rehnquished." 
The  case  of  Jones  v.  Morleij  is  more  remark- 
able for  the  circumstance,  that  the  decision 
turned  on  a  clerical  error.  A  settlement  was 
made  by  lease  and  release,  and  a  use  declared, 
till  a  jointure  should  be  settled  on  the  wife. 
In  Hilary  term  1665,  by  a  deed  dated  in  that 
term,  the  husband  and  wife  covenanted  to 
levy  a  fine  in  next  Hilary  term,  evidently 
meaning  the  then  present  Hilary  term,  and 
the  use  was  declared  to  the  husband  in  fee. 
Two  days  after  the  former  indenture,  by  a 
writino;  not  attended  with  the  solemnities  of 
a  deed,  the  husband  and  wife  declared,  that 
the  uses  of  the  former  deed  should  be  revok- 
ed, and  the  fine  was  levied  as  of  the  then 
present  Hilary  term  ;  and  the  writing,  and 
not  the  deed,  governed  the  uses.  One  alter- 
ation has  been  made  in  this  resolution  by  the 
Statute  of  Frauds  and  Perjuries,  29  Car.  2. 
In  consequence  of  that  statute  the  uses  of 
a  fine  cannot  be  declared  merely  by  parol. 
There  must  be  a  writing.  The  statute  enacts, 
sect.  6,  ''  that  from  and  after  the  24th  day 
"  of  June,  all  declarations  or  creations  of 
"  trust  or  confidence,  of  any  lands,  tenements 
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"  or  hereditaments,  shall  be  manifested  and 
"  proved  by  some  writing,  signed  by  the 
"  party  who  is  by  law  enabled  to  declare 
"  such  trusts,  or  by  his  last  will  in  writing,  or 
"  else  they  shall  be  utterly  void  and  of  none 
*'  effect/'  With  a  proviso,  that  "  where  any 
"  conveyance  shall  be  made  of  any  lands  or 
"  tenements,  by  which  a  trust  or  confidence 
"  shall  or  may  arise,  or  result  by  the  impli- 
"  cation  or  construction  of  law,  or  be  trans- 
"  ferred  or  extinguished  by  act  or  operation 
"  of  law,  then  and  in  every  such  case  such 
"  trust  or  confidence  shall  be  of  the  like 
"  force  and  effect  as  if  this  statute  had  not 
"  been  made/'  And  the  statute  of  4th  Anne, 
c.  16,  "  for  the  amendment  of  the  law,  and 
**  the  better  advancement  of  justice,''  after 
reciting  that  "  it  had  been  doubted  whe- 
*'  ther,  since  the  making  of  the  said  last- 
"  mentioned  act  of  parliament,  the  declara- 
"  tions  or  creations  of  uses,  trusts,  or  con- 
"  fidences,  of  any  fines  or  common  reco- 
"  veries,  manifested  by  deed  made  after  the 
"  levying  or  suffering  such  fines  or  recoveries, 
"  are  good  and  effectual  in  law ;"  enacted, 
"  that  all  declarations,  or  creations,  trusts, 
"  or  confidences,  of  any  fines  or  common  re- 
"  CO  veries  of  any  lands,  tenements  or  heredi- 
"  taments,  manifested  and  proved,  or  which 
"  shall  hereafter  be  mianifested  and  proved, 
"  by  any  deed  already  made,  or  hereafter 
''  to  be  made,  by  (he  [)arly  who  is  by  law 
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"  enabled  to  declare  such  uses  or  trusts^ 
"  after  the  levying  or  suffering  of  any  such 
"  fines  or  recoveries,  are  and  shall  be  as  good 
"  and  effectual  in  the  law  as  if  the  said  last* 
"  mentioned  act  had  not  been  made/' 

The  third  resolution  also  remains  in  force,, 
not  only  unimpeached  by  any  subsequent 
decision,  but  enforced  by  resolutions  in  other 
cases.  Thus,  in  the  cited  case  of  Stapiltonv, 
Stapilton  (k),  Lord  Hardwicke  observes,  "  it 
"  is  true,  where  there  is  an  agreement  to  suf- 
"  fer  a  recovery,  and  uses  are  declared ;  if 
"  the  recovery  is  after  suffered,  though  it  va- 
"  ries  in  point  of  time  from  the  recovery  co- 
"  venanted  to  be  suffered,  yet  if  there  is  no 
''  subsequent  declaration  of  uses,  the  reco- 
"  very  will  enure  to  the  uses  so  declared/* 
And  in  the  third  resolution,  in  the  case  of 
Jones  v.  Morleij,  already  cited.  Lord  Holt 
observed,  "  that  without  such  averment,  the 
"  fine  should  be  intended  to  the  use  of  the 
"  first  agreement,  notwithstanding  the  vari- 
"  ance/'  In  the  report  of  the  same  case  by 
Lord  Raymond  (/),  the  proposition  is  stat- 
ed more  distinctly  in  these  terms  :  "  though 
"  there  is  a  variance  between  the  deed  and 
"  the  fine,  yet,  if  nothing  appears  to  the  con- 
"  trary,  the  fine  shall  be  taken  to  be  to  the 
"  uses  of  the  deed,  and  in  that  case  the 
"  deed  is  not  only  evidence  of  the  uses,  but 

{k)   1  Alk.  p.  7.  (/)  Lord  Raym.  289. 
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*'  ihe  fine  is,  by  construction  of  law,  to  the 
"  uses  of  the  deed." 

The  fourth  resolution  proceeds  upon  the 
same  principle  as  is  to  be  found  in  Beck- 
witJis  case,  cited  in  the  first  volume  (tn).  This 
doctrine  was  discussed  in  Taylor  v.  Horde  (?/), 
and  a  different  doctrine  seems  to  have  pre- 
vailed in  that  case.  According  to  the  deci- 
sion of  that  case,  several  deeds  may  be  con- 
strued as  part  of  the  same  assurance  ;  and 
the  uses  in  each  deed  may  have  effect  as  far 
as  they  are  consistent.  The  language  of  Lord 
Mansfield  in  that  case  was,  "  as  to  the  first 
"  ground,  that  Lady  Atkyns  had  no  estate 
"  for  life,  the  whole  argument  depends  upon 
"  this  proposition,  that  the  lesser  deed  was 
"  executed  after  the  greater  deed,  and  con- 
"  sequently  the  power  to  Sir  Robert  Atkyns 
"  the  father,  to  make  a  jointure,  was  extin- 
"  guished  by  the  fine  levied  in  Trinity  term 
"  1669.  But  the  jury  have  not  found  the 
"  fact,  which  was  first  executed.  Both  deeds 
"  bear  the  same  dates.  They  are  both  con- 
"  sistent.  They  are  both  manifestly  but  one 
"  agreement,  executed  by  different  instru- 
"  ments,  to  answer  different  purposes,  and 
"  to  suit  (^probably)  the  convenience  of  one 
"  party,  who  was  interested  only  in  a  small 
*'  part  of  the  transaclion.  The  fine  levied  in 
"  Trinity  term  I669,  pursued  both  deeds,  and 

(in)  p.  314.  tn)  1  Burr.  p.  60.  • 
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comprises  all  the  premises  in  the  greater 
deed  by  which  the  powers  were  created. 
"  It  never  could  be  the  intent  to  revoke 
those  powers  at  the  instant  they  were 
created,  by  the  lesser  deed,  which  makes 
no  mention  of  them  ;  or  by  a  fine  levied 
agreeable  to  the  greater  deed,  in  which 
they  are  contained. 

"  Sir  Robert  Atkyns,  who  survived  the 
transaction  above  30  years,  has  shown  by 
many  acts  that  he  understood  the  powers 
to  be  well  created  and  subsisting. 
"  If  it  was  necessary,  we  ought  to  presume 
the  lesser  deed  first  executed,  to  support 
the  clear  intent  of  parties  in  a  family 
settlement,  made  for  valuable  considera- 
tion ;  for  it  is  impossible  to  suppose 
they  could  really  mean  to  revoke  or  ex- 
tinguish these  powers,  and  take  this  way 
of  doino;  it.  But  in  this  case  there  is  no 
room  for  presumption :  the  internal  evi- 
dence of  the  thing  itself  speaks  them  to 
be  one  transaction ;  and  the  same,  to  all 
intents  and  purposes,  as  if  expressed  in 
one  instrument/' 
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Of  Deeds  declaring  the  Uses  of  Fines. 

In  deeds  of  this  deseription,  there  is  an 
interval  between  the  time  when  the  fine  is 
levied,  and  the  date  of  the  declaration  of 
the  uses.  The  presumption  of  law  is,  that 
the  use  results  to  the  former  owners  imme- 
diately after  the  fine  is  levied  ;  and  it  is 
an  acknowledged  rule,  that  when  there  is 
no  declaration  of  uses,  or  as  far  as  the  de- 
claration of  uses  does  not  extend,  or  is 
ineffectual,  the  use  will  result  to  the  former 
owners,  according  to  their  respective  interests 
at  the  time  when  the  fine  was  levied ;  but 
the  law  allows  of  a  declaration  of  uses  at 
any  time  in  the  life  of  those  parties  by  whom 
the  fine  is  levied.  The  law  on  this  point  was 
fully  considered  in  Doxaiunans  case  {a).  In 
that  case  a  recovery  was  suffered  in  pur- 
suance of  an  agreement,  and  no  uses  were 
declared  by  that  agreement.  After  the  reco- 
very had  been  suffered,  and  by  a  deed, 
reciting  the  recovery,  uses  were  declared; 
and  this  deed,  and  the  uses,  were  found  by 
special  verdict ;  and  one  of  the  questions 
moved  and  argued  in  the  case,  was,  if  the 

(a)  9  Co.  7.  b. 
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said  indenture,  made  after  the  said  recover}^ 
was  sufficient  in  law  to  direct  and  declare 
the  uses  of  the  said  precedent  recovery.  And 
it  was  argued,  "  that  the  said  indenture  was 
"  not  sufficient  to  declare  and  direct  the 
"  uses  of  the  said  precedent  recovery,  for  five 
"  reasons  and  causes  : — 1st,  When  a  recovery 
"  is  suffered  (it  being  without  consideration,) 
"  immediately  after  the  recovery  the  law 
"  adjudges  it  to  be  to  the  use  of  him  who 
"  suffers  the  recovery,  and  his  heirs ;  then, 
"  when  the  use,  in  the  case  at  bar,  was  vested 
"  in  Peter  Vavasor,  immediately  after  the 
"  recovery  executed  before  the  said  inden- 
"  tures  made,  this  use  so  vested  cannot  be 
"  divested  by  any  declaration  or  agreement 
"  subsequent ;  and  the  deed  indented  shall 
"  not  conclude  the  heir  in  this  case,  because 
"  it  being  subsequent,  cannot  by  the  law 
"  divest  that  which  was  vested  immediately 
"  after  the  recovery  had.  And  to  this  pur- 
"  pose  they  cited  the  books  in  39  Ass.  p.  3, 
"  &  46  E.  3.  Assize,  357,  where  an  infant 
"  brouo-htan  assize  against  T.  of  certain  lands, 
"  the  defendant  said  that  J.  uncle  of  the  in- 
"  fant,  whose  heir  he  is,  held  the  said  land 
"  of  him  by  homage,  escuage,  and  four  marks 
*'  rent,  and  died  seised;  and  because  theplain- 
"  tiff  was  within  age,  he  seized  the  tenements 
"  by  reason  of  wardship  :  to  which  the  plain- 
"  tiff  said,  ihat  the  said  J.  held  in  socage, 
"  c'vic:  to  which  1\  ihc  defonchnil,  said,  to  sav 
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"  that  you  shall  not  be  admilted,  for  the  said 
"  J.  your  uncle,  upon  a  debate  betwixt  us, 
"  acknowledged  to  hold  the  same  land  of  us 
**  by  such  services,  by  deed  indented ;  and 
*'  demanded  judgment,  if  he  shall  be  received 
"  to  say  the  contrary,  and  showed  the  deed,  &c. 
"  and  that  case  for  difficulty  was  adjourned 
*'  into  this  court,  and  there  it  was  adjudg- 
,,  ed  that  the  said  acknowledgment,  or  de- 
"  claration  by  deed  indented,  should  not 
"  conclude  the  heir  of  J. ;  and  the  reason 
*'  of  Thorp,  Chief  Justice,  who  gave  the  judg- 
"  ment,  was,  because  by  the  deed  indented 
"  other  services  could  not  be  granted  which 
"  were  not  due  before,  wherefore  take  the 
"  assize.  So  in  this  case  at  bar,  the  deed  in- 
"  dented  subsequent  shall  not  conclude  the 
"  heir  of  Peter  Vavasor,  because  it  cannot 
"  divest  the  use,  which  was,  by  operation  of 
"  law,  vested  immediately  after  the  recovery. 
"  And  they  also  cited  35  H.  6.  33  b.  John 
"  Crook's  case,  where  the  like  acknowledg- 
*'  ment  by  deed  indented  was  made,  &c.  and 
"  estoppel  pleaded  ;  and  it  was  adjudged  that 
"  the  declaration  by  deed  indented,  for  the 
"  certainty  of  the  services,  should  not  bind 
"  the  heir  of  the  tenant,  who  was  party  to 
"  the  said  deed  indented. — 2dly,  It  was  ob- 
"  jected,  that  every  declaration  of  uses  upon 
"  recoveries,  fines,  &c.  of  lands,  tenements, 
"  and  hereditaments,  ought  to  be  certain, 
"  otherwise   there   will    be    no    certainty  of 
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inheritance ;  and  this  certainty  ought  to 
be  chiefly  in  three  things,  <Scc.  in  persons 
to  whom  ;  in  lands,  &c.  of  which  ;  and  in 
estates  by  which  uses  shall  be  limited  and 
declared ;  and  if  certainty  fails  in  any  of 
them  the  declaration  is  not  sufficient.  But 
here,  in  the  case  at  the  bar,  there  was  not 
any  of  these  certainties  when  the  recovery 
was  suffered  ;  and  therefore  the  declara- 
tion subsequent  insufficient,  oportet  quod 
certcE  perso?ue,  certcB  teirce,  c^^c.  ^-c.  certi  sta- 
tus comprehendautur  in  declaratione  usuum. 
The  3d  objection  was,  that  the  limitation 
and  declaration  of  the  uses  ought  to  be  com- 
plete of  itself,  without  any  reference  to  in- 
dentures or  other  writings  to  be  made 
afterwards  ;  for  then  it  is  but  an  imperfect 
communication,  and  no  complete  declara- 
tion ;  and  that  it  was  but  a  communication 
they  alleged  three  reasons  : — 1,  that  the 
uses  were  many,  and  of  great  variety  of  es- 
tates :  2,  that  it  concerned  the  establish- 
ment of  his  inheritance  of  a  great  yearly 
value  in  his  name  and  family,  and  therefore 
the  intention  of  the  parties  never  was  to 
leave  it  to  the  sliding  and  slippery  memory 
of  man,  which  would  be  lost  in  a  short  time, 
and  especially  when  the  said  Elizabeth 
(one  of  the  plaintiffs)  was  his  sister  and  heir, 
before  whom  he  preferred  others  of  his 
name  and  blood  ;  3,  several  of  the  uses  and 
estates    could   not    be    hmitcd    with    such 
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"  qualities  and  privileges  by  word  without 
"  deed,  as  the  use  hmiled  to  the  said  Peter 
"  Vavasor  (and  to  divers  others  for  life),  wilh- 
"  out  impeaehment  of  waste,  whieh  privilege 
"  to  be  dispunishable  of  waste  none  can  have 
"  by  word  without  deed  ;  and  therefore  all 
"  the  words  which  passed  betwixt  the  par- 
"  ties  before,  or  at  the  time  of  the  recovery, 
"  were  referred  to  indentures  to  be  made 
"  thereof,  and  so  but  a  communication,  and 
"  no  complete  agreement,  quia  id  perfectitm 
"  est  quod  ex  omnibus  suis  partibus  constat^  et 
"  nihil  perfedum  est  dum  aliquid  restat  agen- 
"  dum.  The  4th  objection  was,  that  the  said 
"  indenture  was  but  directory,  and  declara- 
"  tory  of  the  uses  of  the  recovery,  and  was  not 
"  of  any  force  to  raise  or  create  any  use  :  then 
"  when  the  issue  is,  wheDier  the  said  recovery 
"  was  suffered  to  the  said  uses  mentioned  in 
"  the  bar,  the  said  indenture  subsequent 
"  might,  peradventure,  be  good  evidence  to 
"  persuade  the  recognitors  of  the  assise  that 
"  the  said  recovery  was  suffered  to  the  said 
"  uses ;  but  of  itself,  being  subsequent  to  the 
"  recovery,  it  is  not  sufficient  in  law  to  direct 
"  the  uses  of  the  precedent  recovery,  unless 
"  by  the  agreement  of  the  parlies  the  uses 
"  were  so  declared  before  or  at  the  time  of 
"  the  recovery  ;  and  then  the  declaration  pre- 
"  cedent,  and  not  that  which  was  subsequent, 
"  is  the  declaration  which  bmds  in  law,  and 
"  the    subsequent   is    but  evidence  to  prove 
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"  the  precedent :  and  therefore,  if  the  said 
"  Edward  Vavasor  had  pleaded  the  said  le- 
"  coveiy,  and  pleaded  also  the  indenture  sub- 
"  sequent,  to  the  effect  as  the  recognitors 
*'  have  found  it,  that  would  be  altogether 
"  insufficient,  for  the  indenture  subsequent 
*'  is  but  the  report  and  evidence  of  a  former 
"  thing,  &c.  '  that  the  true  meaning  of  all 
"  the  said  parties,  &c.  at  the  time  of  the  said 
"  recovery.  See.  was,  that  the  said  recove- 
"  rors,  &c/ ;  and  evidence  shall  never  be 
'*  pleaded,  because  it  tends  to  prove  matter 
"  in  fact,  and  therefore  the  matter  in  fact 
"  shall  be  pleaded  ;  and  if  that  is  denied,  the 
"  evidence  is  to  be  given  to  the  jury,  and  not 
*'  to  the  court.  And  therefore,  in  9  E.  3- 
"  5,  b.  and  6,  a,  John  Darcy  brought  a  qiiare 
"  impedit  against  the  Bishop  of  Durham, 
'*  of  a  disturbance  to  present  to  the  church 
"  of  Simondsbury,  and  declared  that  King 
"Edward  2,  was  seised  of  the  manor  of 
"  Wreckes  in  Tindali,  to  which  the  advow- 
"  son  is  appendant,  and  presented,  &c.  and 
"  made  the  descent  of  the  manor  to  the  king 
"  that  now  is,  who  gave  the  manor,  with  ihe 
"  fees  and  advowsons,  to  the  plaintift',  and  his 
"heirs,  &c. ;  to  which  the  defendant  said, 
"  that  the  advowson  is  not  appendant  to  the 
"  manor,  &;c. ;  to  which  the  plaintiff'  replied, 
"  that  to  this  averment  the  defendant  should 
"  not  come  ;  for  we  say  that  one  Edward,  la'e 
"  king  of  Scotland,  was  seised  of  the  manor 
"  of  Wreckes,  and  of  the  advowson,  and  pre- 
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"  sented  to  the  church  as  appendant ;  and 
"  showed  how  afterwards  the  manor  came 
"  to  the  hands  of  King  Edward,  the  grand- 
"  father,  by  forfeiture  of  John  Bahol ;  and 
"  showed  how  afterwards  the  kings  presented 
"  as  appendant  to  the  manor  :  wherefore  the 
"  plaintiff  did  not  conceive  that  against  so 
"  many  presentments  as  appendant,  that  the 
"  defendant  should  be  received  to  say  that 
"  the  advowson  is  not  appendant.  And  Sir 
"  Wilhani  Herle,  who  gave  the  rule,  said  the 
"  presentments  of  which  you  speak  are  but 
"  evidence  to  the  jury  that  the  advowson  is 
"  appendant,  and  evidence  shall  not  oust  the 
"  defendant  of  his  plea.  The  5th  and  last  ob- 
"  jection  was,  that  if  these  declarations  sub- 
"  sequent  should  be  sufficient  in  law  to  de- 
"  clare  the  uses  of  a  precedent  recovery,  for 
"  as  much  as  they  will  be  restrained  to  no 
"  certain  time,  and  therefore  may  be  made 
"  many  years  after,  by  that  means  estates, 
"  leases,  and  interests  in  and  out  of  the  lands 
"  vested  in  the  mean  time,  would  be  thereby 
"  defeated,  which  would  be  full  of  mischief 
"  and  inconvenience.  And  the  case  of  Ar- 
*'  thiir  Basset,  which  you  may  see  reported  by 
"  the  Lord  Dyer,  3  &  4  Ph.  &  Ma.  136,  that 
"  indentures  made  four  years  after  a  recovery 
"  were  held  sufficient  to  declare  the  uses  of  a 
"  precedent  recovery,  was  agreed  to  be  good 
"  law ;  for  in  the  said  case  of  Basset  the  recovery 
*'  was  suffered  in  l6  H.  7,  and  the  indentures 
«  made  anno  20  H.  7,  (which  was  long  before 
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"  the  statute  of  transferring  of  uses  into  pos- 
"  session)  at  which  time  an  use,  being  but  a 
"  thing  in  confidence,  might  be  directed  and 
"  altered  according  to  the  intention  of  the 
"  parties.  And  after  the  case  had  been  often 
"  argued  by  the  Serjeants  at  the  bar,  the  case 
**  was  argued  by  the  justices  at  the  bench ; 
"  and  it  was  unanimously  resolved  by  all  the 
"  justices  of  the  bench,  that  the  said  inden- 
"  ture  subsequent  was  sufficient  to  direct 
"  and  declare  the  uses  of  the  precedent 
"  recovery  against  the  said  Peter  Vavasor 
"  and  his  heirs ;  for  so  it  is  concluded  and 
"  declared  by  the  deed  indented,  that  the 
"  intent  and  true  meaning  of  all  the  parties 
"  now  is,  and  at  the  time  of  the  said  re- 
"  covery  was,  that  the  said  recoverors,  Sec. 
"  should  stand  seised,  «&c.  to  the  only  uses 
"  and  intents  by  these  presents  set  forth 
"  and  declared,  and  to  no  other  use,  intent 
"  or  purpose ;  against  which  express  affirma- 
"  tion  and  declaration  bj/  deed  indented^  the 
"  said  Peter  or  his  heirs  shall  never  be  ad- 
"  mitted  or  received  to  sav,  that  no  such 
"  uses  were  declared  at  the  time  of  the  said 
*'  recovery,  but  that  the  said  recoveiy,  not- 
"  withstanding  the  said  subsecpuMit  decla- 
"  ration,  shall  be  construed  and  adjudged, 
"  by  force  of  an  use  implied  by  operation  of 
"  law,  to  be  to  the  use  of  the  said  Peter  and 
"  his  heirs:  but  this  declaration  by  ihe  said 
"  deed  indented  has  this  operation  in  law 
"  against  the  said  Peter  and   his   heirs,  that 
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"  there  was  a  present,  certain,  and  complete 
"  asreemenL  and  declaration  of  the  said  uses 
"  at  the  time  of"  the  said  recovery,  for  so  the 
"  indenture    expressly   purports  ;  and  there- 
'*  fore   all  that  has  been    objected,    that  the 
'*  declaration    ought    to     be    precedent,    or 
*'  present    and    certain,    and    complete,   and 
''  not  as  a  communication  with  reference  to 
"  matter    to    be    put    in  writing    afterwards,^ 
"  was    well   argued  :    but  now  this  deed  in- 
"  dented,   in  judgment  of  law,  dolh   import 
"  and  witness  against  the  said  Peter  Vavasor 
"  and    his    heirs,    for    as    much   as  nothing 
"  appears    to    the    contrary,   that  there  was 
"  a  certain  and  complete  declaration  of  uses 
"  at  the  time  of  the  said  recovery  ;  and  this 
"  stands   upon   pregnant  and  apparent  rea- 
"  son ;    for   in    as    much    as   Peter   and    his 
"  heirs  are  only  to  take  advantage  for  want 
"  of  declaration  of  uses,  reason  requires  that 
"  this  declaration   of  the  said  Peter,  by  hh 
"  eked   indented    should    stand    against    him 
''  and  his  heirs  ;  and   this   case    is    not    like 
"  the  said  cases  in  39  Ass.  and  46  E.  3.  cited 
"  before  ;  for  in  such  case,  if  the  lands  were 
"  held  before  in  socage,  the  tenant  could  not 
"  create  or  grant  knight's  service  which  was 
"  not    due    before ;    and    in    the  record  the 
"  infant  was  not  made  heir  to  J.     But  here 
*'  without   question,  Peter    Vavasor,   the  te- 
"  nant   of  ihe    land,  might  at   the  time    of 
"  the   recovery,    limit  what   use    he    would ; 
."and    Ehzabeth  is  heir   to    Peter:  and  the 
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"  reasons  of  the  book  of  35  H.  6.  are,  1, 
"  The  heir  in  such  case  was  not  bound, 
"  because  the  words  of  the  charter  were  but 
"  by  way  of  recital ;  2,  That  the  words  of 
"  the  deed  indented  were  all  the  words  of 
"  the  lord,  and  not  of  the  tenant,  the  heir 
"  of  whom  should  be  bound  ;  and  that  the 
"  brother  of  the  half  blood  was  not  heir  to 
"  the  tenant,  who  was  party  to  the  deed. 
"  But  in  our  case,  1,  It  is  not  by  way  of 
"  recital,  but  an  express  affirmation  and  de- 
"  claration  ;  2,  It  is  the  acknowledgment 
"  and  declaration  of  the  tenant  of  the  land 
*'  itself,  and  the  said  Elizabeth,  one  of  the 
"  plaintiffs,  is  heir  to  Peter  Vavasor.  Vide 
"  10  E.  3.  22,  24.  Rob.  de  Vales  case.  And 
"  as  to  the  objection  which  was  made,  that 
''  the  said  privilege  to  be  without  impeach- 
"  ment  of  waste  cannot  be  without  deed,  &c. ; 
"  to  that  it  was  answered  and  resolved,  that 
"  if  it  was  admitted  that  a  deed  in  such  case 
''  should  be  requisite,  yet  without  question 
"  all  the  estates  limited  would  be  good ; 
"  although  it  is  admitted,  that  the  clause 
"  concerning  the  said  privilege  would  be  void. 
"  And  therefore  if  a  man  enfeoffs  one  by  parol 
"  to  the  use  of  A.  for  life,  without  impeach- 
"  ment  of  waste,  with  divers  remainders  over, 
"  admitting  that  the  clause  of  without  im- 
"  peachment  of  waste,  in  such  case  should 
"  be  void,  yet  the  estate  for  life  with  the 
*•  remainders  over  is  well  executed.  And  a. 
"  difference    was    tnken    l^etween    indcnturts 
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"  precedcjit,  which  shall  direct  the  uses  of  a 
"  subsec|uent  recovery,  and  indentures  suh- 
"  sequent  ;  for  when  precedent  indentures 
"  are  made,  and  afterwards  a  recovery 
"  iollows  accordingly,  there  no  averment 
*'  can  be  taken  by  parol,  that  the  recovery 
'*  M^as  to  other  uses  than  are  declared  in  the 
"  indenture ;  for  nothing  vests  in  anif  till  the 
"  recovery  is  had :  and  in  such  case  a  declara- 
"  tion  bij  parol  will  not  control  the  decla- 
"  ration  by  deed :  but  against  an  indenture 
"  subsequent,  declaring  the  uses  of  a  reco- 
"  very  precedent,  there  averment  may  be 
"  taken,  that  other  uses  than  in  such  indenture 
"  are  declared  were  expressed  and  limited 
"  before  and  at  the  time  of  the  recovery, 
'*  because  by  such  limitation  the  use  and  estate 
"  was  vested  according  to  such  limitation,  which 
"  cannot  be  divested  by  any  declaration  by  inden- 
"  ture  subsequent.  It  was  also  resolved  (as 
"  appears  before)  that  the  said  declaration 
"  subsequent  by  deed  indented,  should  stand 
"  good  against  the  said  Peter  Vavasor  and 
"  his  heirs  ;  for  as  much  as  appeareth  there 
*'  was  no  other  declaration  of  any  other  use  ; 
"  but  if,  after  the  recovery  had,  Peter  Vava- 
"  sor  had  sold,  or  given  or  charged  the  lands 
"  to  others,  which  would  be  defeated  and 
*'  annulled  by  the  declaration  subsequent, 
"  there  such  subsequent  declaration  of  itself 
'•  should  not  subvert  the  mean  estates, 
"  charges  or  interests,  unless  it  could  other- 
"wise  be  proved  that    by    the    certain  and 
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"  complete    agreement   of    the    parlies,    the 
"  recovery    was   had    to    such    uses ;  for  by 
"  judgment    of  law   such  declaration  subse- 
"  quent    shall    be    sufficient,  when  no  other 
"  certain  and  complete  declaration  or  limi- 
'*  tation  of  any  other  use,  either  at  the  time 
"  or  before  the  recovery,  be    made,  or  any 
"  estate  or  interest   mesne   be   vested  ;   antl 
"  as    when  a  common  recovery    is  suffered 
"  without  consideration,   it    is    in   judgment 
"  of  law,  without  any  proof,  to  the  use  of 
"  him  who  suffers  the  recovery,  if  nothing  is 
"  proved  to  the  contrary ;  so  when  such  sub- 
"  sequent  declaration  (as  in  the  case  at  bar) 
"  is  made,    it   shall    be    sufficient    of   itself, 
"  without  any  other  proof  of  the  declaration 
"  of  the    same  uses,  either  before  or  at  the 
"  time  of  the  recovery,  if  no  other  limitation 
"  of  the  use  was  made,  nor  any  mesne  estate 
"  or  interest  of  any  other  thereby  defeated. 
"  And  because  the  intention  of  the  parties 
"  is  the  direction  of  uses,    in  the  argument 
*'  of  this  case,  many  cases  were  put,  where 
"  an  act  subsequent  shall  declare  the  inten- 
*'  tion  of  a  general  act  precedent ;  as,  if  tenant 
*'  in  tail   has  issue   two  daughters,  and  dies, 
"  and   the   elder  enters  into  the  whole,  and 
"  afterwards  makes  a   feoffment  thereof  with 
"  warranty,    this     is    a    lineal    warranty    for 
"  one  moiety,  and  a  collateral  warranty  for 
"  the    other,    for    the    feoffment    subsequent 
''  shall  declare  the  intention   of   the  general 
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"  entry,  that  it  was  only  for  herself,  or 
"  otherwise  it  would  be  a  warranty  which 
"  commenced  by  disseisin,  for  one  moiety  ; 
"  and  therewith  agreeth  Lit.  cap.  Gar.  s.  160. 
"  So  if  die  lord  comes  upon  the  tenancy,  and 
"  takes  and  drives  away  an  ox,  if  he  im- 
"  pounds  it,  the  taking  shall  be  adjudged 
"  for  a  distress ;  but  if  he  kills  the  ox,  this 
*'  act  subsequent  shall  declare  his  intention 
*'  ah  initio,  and  shall  make  him  a  trespasser  ; 
"  and  therewith  agree  12  Ed.  4.  8.  b.  28 
"  H.  6.  5,  &c.  And  as  to  the  4th  reason 
"  or  objection,  which  was  made,  that  it 
"  was  but  matter  of  evidence,  tending  to 
"  prove  to  what  uses  the  recovery  was  had, 
"  that  has  been  answered  before,  that  in 
"  judgment  of  law  it  is  sufficient  to  declare 
"  the  use,  when  nothing  appears  to  the  con- 
"  trary,  as  in  the  case  of  indentures  prece- 
**  dent ;  or  when  a  recovery  is  suffered 
"  without  any  consideration,  and  without  li- 
"  mitation  of  any  use  ;  but  as  to  the  point  of 
"  pleading,  it  was  resolved,  that  as  well  in 
"  the  case  at  bar,  as  in  the  case  of  an  inden- 
"  ture  precedent  and  recovery  suffered  with- 
"  out  consideration,  the  usual  form  of  pleading 
"  ought  not  to  be  altered ;  sc.  to  aver  that  the 
"  recovery  was  suffered  to  such  uses ;  and, 
"  upon  the  evidence,  the  court  ought  to  direct 
**  the  jury  according  to  law,  or  that  they 
"  should  find  the  truth  of  the  case,  as  in  the 
"  case  at  bar  they  do.  And  the  justice  in 
"  this  case  cited  a  former  resolution  in  the 
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"  point  in  the  Court  of  Wards,  between  the 
"  same  parties,  Hil.  ^1  El.,  the  whole  special 
*'  matter  as  before  being  found  by  office,  and 
"  transcribed  into  the  same  court,  where  by 
"  Sir  Christ.  Wray  and  Sir  James  Dyer,  as- 
"  sistants  to  the  said  court,  and  by  the  advice 
"  also  of  other  justices,  it  was  resolved,  that 
"  the  said  indentures  subsequent  were  suffi- 
"  cient  to  declare  the  uses  of  the  recovery 
*'  precedent,  because  nothing  appeared  to  the 
"  contrary.  And  as  to  the  fifth  and  last  rea- 
"  son,  or  objection  which  was  made,  it  was 
'•  answered  and  resolved,  that  no  mischief  or 
"  inconveniency  could  ensue  upon  this  con- 
**  struction  as  was  pretended  at  the  bar ;  but 
"  great  inconveniency  would  ensue  on  the 
"  other  side,  for  the  inheritances  of  many 
"  subjects  in  England  depend  upon  such  de- 
"  clarations  subsequent,  or  at  least  upon  in- 
"  dentures  which  in  truth  were  delivered  after 
"  the  recoveries  suffered,  or  fines  levied.  And 
"  these  resolutions  stand  with  the  common 
*'  opinion  of  mcni  learned  in  the  laws,  and 
"  common  experience;  and  the  alteration  of 
"  such  opinions  which  concein  assurances  of 
"  inheritances  would  be  too  dangerous.'' 

And  in  Jones  v.  Morley  (6),  Lord  Holt,  in 
observing  on  that  case,  says,  '"  It  follows  that 
"  this  fine  cannot  be  to  the  use  of  the  deed  of 
"  the  29th  of  January  ;  because  the  fine  to  be' 
"  levied  by  the  i\eG(\  of  the  29di,  ought  to 

(h)   1    Lord  liaym.  287. 
D  4 
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have  been  levied  the  Hilary  term  next  foU 
lozdng,  exclusive  of  that  Hilary  term  in 
which  the  deed  was  made  ;  but  this  fine  was 
levied  the  same  Hilary  term  in  which  the 
deed  was  made  ;  and  therefore  there  was 
a  variance  between  the  fine  and  the  deed, 
and  consequently  room  left  for  averment. 
For  if  there  is  room  for  averment,  where  a 
fine  is  levied  of  a  time  after,  there  is  as 
much  reason  to  admit  it  when  a  fine  is  le- 
vied of  a  time  before.  For  in  both  cases 
the  fine  varies  from  the  fine  agreed  to  be 
levied  by  the  deed.  There  is  the  same 
room  for  averment,  where  the  declaration 
of  uses  is  by  deed  subsequent  to  the  levying 
of  the  fine.  The  only  difference  is,  where 
the  uses  of  a  fine  or  recovery  precedent 
are  declared  by  a  deed  subsequent,  the  co- 
nusor and  his  heirs,  or  any  claiming  under 
him,  are  estopped  to  say  that  the  fine  was 
to  the  conusor  and  his  heirs,  &c. ;  but  a 
stranger  shall  not  be  estopped  to  show  that. 
But  in  case  of  a  fine  varying  from  a  prece- 
dent deed,  no  person  is  estopped  to  aver 
against  the  deed  that  the  fine  was  to  other 
uses.  Then,  in  this  case,  since  there  is  a 
variance  between  the  fine  and  the  deed,  it 
is  reason  that  the  wife  should  avoid  it.  For 
if  the  deed  had  been  pursued,  she  would 
have  had  twelve  months  to  see  whether 
the  husband  would  perform  the  marriage 
agreement;  and  if  he  would  not,  she  might 
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"  have  refused  to  join  in  levying  the  fine ; 
"  of  which  benefit  she  was  deprived  by  the 
"  immediate  levying  of  the  fine.  Then  the 
*'  husband,  by  the  writing  of  the  31st  Ja- 
"  nuary,  agrees  to  give  her  the  terms  of  her 
"  marriage  agreement.  And  accordingly  the 
"  fine  was  levied.  From  whence  it  appears 
"  manifestly,  that  the  agreement  contained 
"  in  the  deed  of  the  29th  was  relinquished, 
"  and  the  new  agreement  was  designed  to 
"  lead  the  uses  of  the  fine." 

It  has  already  been  observed,  that  after  the 
Statute  of  Frauds  and  Perjuries,  a  question 
arose  whether  there  could  be  any  subsequent 
declaration  of  the  uses  of  a  fine,  or  common 
recovery,  and  it  was  enacted  by  the  statute 
of  the  4  &  5  Ann.  c.  that  a  subsequent 
declaration  hy  deed  shall  be  good.  This  sta- 
tute adopts  the  principle  in  Downinans  case, 
already  cited,  except  that  it  does  not  in  terms 
require  the  deed  to  be  indented.  It  is,  how- 
ever, by  no  means  clear  that  the  common  law 
did  not  require  the  circumstance  of  indenting; 
on  the  contrary  it  seems  to  have  required  an 
indenture  as  the  means  of  creating  an  estop- 
pel ;  and  if  by  the  common  law  the  deed  must 
be  indented,  the  statute  does  not  alter  the  law 
in  this  particular ;  and  it  is  prudent  at  least 
to  have  the  declaration  by  deed  indented. 

The  points  to  be  collected  from  Downmans 
case,  Jones  v.  Morley,  and  the  statute  law,  are, 

1st,  That  there  may  be  a  declaration  of  the 
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uses  of  a  fine  already  levied,  or  a  recovery 
already  suffered. 

2dly,  That  an  intermediate  conveyance  will 
operate  on  the  use  which  results  in  the  mean 
time  till  the  declaration,  and  govern  the  title 
so  far  as  such  convej^ance  extends,  and  of 
course  preclude  the  right  of  defeating  such 
conveyance  by  a  subsequent  declaration. 
The  rule  of  law  denies  to  men  the  right  of 
derogating  from  their  own  acts  (c). 

3d]y,  That  a  declaration  {d)  cannot  con- 
trol either  a  declaration  precedent  to  the  fine 
or  recovery,  or  contem^poraneous  with  it;  nor 
affect  any  estate  conveyed  by  the  owner,  as 
owner.  With  these  restrictions,  a  subsequent 
declaration  of  uses  will  be  good,  at  what- 
ever time  it  is  made  during  the  life,  and  the 
continuance  of  the  ownership  of  the  person 
by  whom  the  fine  is  levied,  or  recovery  suffer- 
ed. Even  the  lapse  of  several  years  will  be  no 
impediment  to  the  right  to  declare  uses  of  the 
fine  or  recovery.  When  the  uses  are  once 
fixed  b}^  a  declaration  precedent  or  subse- 
quent, they  cannot  be  varied  or  altered  by  a 
subsequent  declaration,  except  so  far  as  such 
new  declaration  may  be  in  exercise  of  a  power 
reserved  for  that  purpose.  While,  as  between 
several   declar^ations  precedent,   attended  with 

(c)  Brooke,   Feoffment,  pi.  i.  i  Ch.  Cas.  loc.    Brand's  case, 

Hob,   349.      Sir  Edw.    Clere's  Ley,  39. 

case,  6  Co.  57,      Batti/  v.  Tre-  (rf)  Subsequent  to  the  fine  or 

villion,  Moore,  280.  Anders.245.  recovery. 
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equal  solemnities,  the  latter  declaration  will 
be  efFectiial ;  as  between  several  declarations 
subsequejit,  though  attended  with  equal  solem- 
nities, the  former  of  these  declarations  will 
govern  the  title. 

Of  declarations  of  uses  in  conveyances  which  pass 
an  estate,  to  serve  the  uses,  or  which  are 
ancillary  to  the  assurance  on  which  the  uses 
are  to  arise. 

When  there  is  merely  an  executory  agree- 
ment, and  no  conveyance,  the  party  retains 
his  ownership.  The  power  of  alienation  re- 
mains in  him,  subject  only  to  the  agreement, 
as  far  as  that  agreement  can  operate. 

After  a  conveyance  has  been  made  to  uses, 
or  to  the  intent  that  a  common  recovery  shall 
be  suffered,  or  a  fine  levied  to  uses,  the  seisin 
orownership  is  changed ;  a  new  title  is  created, 
governed  by  this  conveyance,  and  the  former 
owner  has  no  longer  the  power  of  varying  the 
uses.  It  is  a  principle  of  law,  that  a  man 
cannot  derogate  from  his  own  act.  Another 
rule  more  material  to  this  point  is,  quod  meum 
est,  sine  facto  sive  defectu  meo,  amitti,  vel  in 
alium  tranaferri  non  potest;  and  of  conse- 
quence, the  interest  acquired  by  third  per- 
sons cannot  be  abridged  or  defeated  without 
their  concurrence. 

Suppose  tenant  in  tail  to  convey  in  fee 
to  uses ;  this  settlement  is  good  against 
himself     It  is   voidable  only,  and  not  void, 
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as  against  his  issue.  It  is  in  the  option  of 
the  tenant  in  tail  whether  he  will  levy  a  fine 
or  sufter  a  common  rccoverj^  to  give  confir- 
mation to  the  title  under  this  conveyance ; 
but  in  case  he  levies  a  fine,  or  suffers  a  com- 
mon recovery,  he  has  no  power,  except  so  far 
as  he  may  retain  an  estate  or  interest  under 
the  former  conveyance,  to  direct  the  uses  of 
such  fine  or  recovery.  By  a  necessary  conse- 
quence of  law,  the  fine  or  recovery  will  have 
the  effect  of  giving  confirmation  to  the  former 
conveyance,  even  in  opposition  to  the  inten- 
tion of  the  parties  to  the  fine  or  recovery  (e), 
as  existing  at  the  date  of  the  fine  or  re- 
covery. 

The  operation  of  a  fine  with  proclamations 
will  be  to  bar  the  issue,  and  render  the  con- 
veyance indefeasible  by  them.  A  common 
recovery,  if  duly  suffered,  will  have  the  more 
extensive  operation  of  confirming  the  con- 
veyance as  against  the  issue  in  tail,  and  also 
against  those  in  remainder  or  reversion  ex- 
pectant on  the  estate-tail,  and  all  other  per- 
sons who  have  any  interest  by  way  of  condi- 
tion or  collateral  limitation  subordinate  to  the 
estate-tail  (/").  Nor  is  the  rule  confined  to 
conveyances  by  tenants  in  tail  ;  it  is  equally 
applicable  to  all  estates,  whether  the  convey- 

(c)    Goodwright     v.     Mead,  (/)  See  Chapter  on  Common 

3  Burr.  1703.     Cheney  v.  Hall,  Recoveries,  in  Vol.  1. 
Ambl.  526.     Stapilton  v.  Sta- 
pilton,  1  Atk.  2. 
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ance  is  made   by  tenant  for  life,    tenant  in 
tail,  or   tenant  in  fee  ;  notwithstanding   the 
decided  cases  have  for  the  most  part  arisen 
on  conveyances  by  tenants  in  tail.     And  the 
rule  equally  extends  to  give  confirmation  to 
particular  interests,  as  leases,  grants  for  life, 
rent-charges,   and   the   like,    when  they  are 
prior  to  the  fine  or  recovery  :  and  the  reco- 
very is  duly  suffered.    In  cases  of  this  sort  the 
right  is  bound  by  the  conveyance ;  an  inte- 
rest is  acquired  ;  and,  in  application  to  these 
particular   instances,   it  is  perfectly  correct, 
that  the  use  cannot  be  altered  or  varied,  even 
while    it  is  executory,    without  the   consent 
of  all  persons,  concerned  in  interest.    With 
their  consent,  in   an  instrument  equally  so- 
lemn with  the  instrument  by  which  the  uses 
were   originally    created,    no    doubt  can  be 
entertained  of  the  right  to  alter  or  vary  the 
former  uses,  and  to  add  or  substitute  other 
uses.     This  necessarily  flows  from  the  prin- 
ciple, that  iinum  quodcjue  dissolvi  potest,  eodem 
ligatniiie    quo    ligatum  est.      This    distinction, 
however,  must  be  kept  in  mind,  that  when 
there  is   a  conveyance  to   uses,  so  that  the 
uses  are  immediately   executed  by  the  sta- 
tute, it  is  no  longer  competent  to  the  parties 
to  vary  the  title  merely  by  an  agreement  or 
declaration  of  uses.      There  must   be  a  new 
conveyance,  or  there  must  be  a  bargain  and 
sale,  or  covenant  to    stand    seised,  creating 
uses  to  arise  from  the  seisin  of  the  person,  who 
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under  the  former  uses  takes  a  vested  estate. 
For  example:  when  A.  conveys  to  B.  in  fee, 
to  the  use  of  B.  or  C.  for  life,  with  remainder 
to  D-  in  tail  or  in  fee,  each  cestui  que  use  has 
immediately  a  vested  estate,  and  no  change 
can  be  made  in  his  ownership  by  an  attempt 
to  declare  other  uses,  even  with  his  consent. 
An  estate  of  freehold  once  vested  cannot 
be  defeazanced  or  avoided  by  an  execu- 
tory agreement.  There  must  either  oe  a 
surrender  or  conveyance  of  particular  es- 
tates, or  a  new  conveyance,  bargain  and 
sale,  or  covenant  to  stand  seised  of  other 
estates.  This  is  equally  true,  although 
there  may  be  in  the  conveyance  a  covenant 
to  levy  a  fine  or  suffer  a  common  recovery, 
with  a  declaration  that  the  same  shall  enure 
to  the  uses  limited  by  the  conveyance. 
Notwithstanding  such  covenant  or  agree- 
ment, the  conveyance  has  performed  its 
office  of  raising  the  uses,  and,  by  force 
of  the  conveyance,  they  become  actual 
estates.  The  operation  of  such  convey- 
ances is  not  suspended,  so  as  to  give  execu- 
tory interests  by  reason  of  the  subsequent 
covenant,  agreement,  or  declaration.  But 
when  a  conveyance  is  made  to  A.  and  his 
heirs,  to  the  intent  that  a  common  recovery 
shall  be  suffered,  or  fine  shall  be  levied,  with 
a  declaration  that  this  recovery  when  suf- 
fered, or  fine  when  levied,  shall  enure  to  cer- 
tain uses ;  these  uses  will  in  the  mean  time. 
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till  the  recovery  is  suffered,  or  the  fine  is 
levied,  remain  in  an  execulorj  state,  and 
while  the  uses  are  executory,  they  may  be 
defeazanced,  altered,  or  varied  (g),  by  the 
agreement  of  all  persons  concerned  in  inte- 
rest :  and  by  the  persons  concerned  in  in- 
terest must,  it  is  apprehended,  be  understood 
the  persons  who  are  to  be  benefited  by  the 
uses,  and  not  the  conusee,  demandant  or 
tenant,  merely  as  such.  These  observations 
will  show  the  full  force  of  the  distinctions 
which  prevailed  in  Goddard  v.  Complin  (h), 
Stapilton  v.  Stapilton  (z).  Moody  v.  Moody  (j), 
Cheney  v.  Hall  (/c),  and  Goodright  v.  Meade  (/). 
As  these  cases  involve  a  large  portion  of  use- 
ful learning,  they  will  be  stated,  as  far  as 
they  are  material  to  the  points  now  under 
consideration. 

In  Goddard  v.  Complin,  "  Tenant  in  tail 
"  mortgaged  for  years,  and -afterwards  upon 
"  marriage,  in  consideration  thereof,  suffered 
"a  recovery  to  settle  a  jointure;  and  the 
"  question  was,  whether  this  recovery  should 
"  enure  to  make  good  the  mortgage,  it  being 
"  desigjied  for  the  marriage  settlement  only  ? 
"  And  it  was  answered,  if  no  recovery  had 
"  been,  there  could  have  been  no  jointure, 
"  and  the  jointress  could  not  have  avoided 

(g)    Andrews'   case,  Moore,  (J)  Ambl.  649. 

107.  pi.  349.  (,k)  Ambl.  526. 

{h)  1  Ch.  Cas.  119.  (/)  3  Burr.  1703. 

{i)  1  Alk.  '1. 
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"  the  mortgage ;  and  she  is  in  by  the  act  of 
"  her  husband,  and  no  subsequent  act  of  the 
"  husband  could  avoid  his  own  act  precedent. 
"  And  it  was  also  declared,  that  if  tenant  in 
"  tail  confess  a  judgment,  &c.  and  suffer  a 
"  recovery  to  any  collateral  purpose,  that 
"  recovery  shall  enure  to  make  good  all  his 
"  precedent  acts  and  incumbrances/' 

In  Stapilton  v.  Stapilton,  "  By  a  deed 
"  dated  on  the  21st  of  August,  I66I,  Philip 
"  Stapilton,  who  was  tenant  of  the  premises 
"  in  question  for  99  years,  if  he  should  so  long 
*'  live,  remainder  to  trustees  for  life,  (it  must 
"  be  understood  to  preserve  contingent  re- 
"  mainders,)  remainder  to  his  first  and  other 
"  sons  in  tail  male,  remainder  to  his  right  heirs. 
"  And  having  two  sons,  Henry  and  Philip, 
"  they^  by  deeds  of  lease  and  release,  the  9th 
"  and  10th  of  September,  1724,  reciting  that 
"  for  settling  and  perpetuating  all  manors, 
"  &c.  in  the  name  and  blood  of  the  Stapiltons, 
"  and  for  making  provision  for  his  two  sons, 
"  &c.  for  preventing  disputes  and  controver- 
"  sies  that  might  possibly  arise  between  the 
*'  said  two  sons,  or  any  other  person  claiming 
"  an  interest  in  all  or  any  of  the  estates  there- 
"  inafter  mentioned,  and  for  barring  all  es- 
"  tates-tail,  and  for  answering  all  and  every 
"  the  purpose  and  purposes  of  the  parties 
"  thereto,  and  for  and  in  consideration  of  the 
*'  sum  of  5  s.  release  and  confirm  to  Thojnpson 
"  and    Fairfax    all     those    manors,    &c.    to 
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"  have  and  to  hold  to  them,  their  heirs  and 
"  assigns,  to  the  use  (as  to  part)  of  Phihp  the 
"  father,  his  heirs  and  assigns  for  ever,  and 
"  as  to  another  part,  to  the  use  of  Phihp  the 
"  father,  for  hfe,  remainder  to  Henry  the  son 
"  for  hfe,  remainder  to  trustees  to  preserve 
"  contingent  remainders,  remainder  to  his 
"  first  and  every  other  son  in  tail  male, 
"  remainder  to  Philip  the  son  for  life,  re- 
"  mainder  to  trustees  to  preserve  contin- 
"  gent  remainders,  remainder  to  his  first  and 
'*  other  sons  in  tail  male,  remainder  to  the 
"  daughters  of  Henry  in  tail,  remainder  to 
"  the  daughters  of  Phihp  the  son  in  tail, 
"  remainder  to  the  right  heirs  of  Philip  the 
"  father;  and  as  to  the  remaining  part,  to 
'*  the  use  of  Philip  the  father  for  life,  with  like 
"  limitations  in  the  first  place  to  Phihp  the 
"  son  and  his  issue,  and  then  to  Henrj'^  and 
"  his  issue,  remainder  in  fee  to  the  father/' 

*'  There  were  covenants  to  suffer  a  recovery 
"  within  12  months,  and  likewise  for  further 
"  assurances.  To  this  deed,  the  heir  of  the 
"  surviving  trustee  in  the  deed  in  166'1  was 
"  not  a  party.  But  by  deeds  of  lease  and  re- 
"  lease,  dated  the  28th  and  29th  of  Septem- 
"  ber,  1724,  to  which  the  heir  of  the  surviving 
"  trustee  of  the  deed  of  l6"6l,  was  a  party, 
"  the  father  and  two  sons  make  Thompson 
"  and  Fairfax  tenants  to  the  pnccipc^  in  order 
"  to  suffer  a  recovery  for  the  purposes  juen- 
"  lioned  in  the  former  deeds  of  the  91  h  aiul 
"  lOLh  of  September. 
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"Before  any  recovery  suffered,  Henry 
"  died,  leaving  issue  the  plaintiff. 

"  Afterwards,  by  lease  and  release,  the 
"  12th  and  13th  of  April  1725,  to  which  the 
"  heir  of  the  surviving  trustee  of  the  deed  of 
"  l66l  was  a  party,  Philip  the  father  and 
"  Philip  the  son  covenant  to  suffer  a  reco- 
"  very,  in  which  Thompson  and  Fairfax  were 
"  to  be  tenants  to  the  prcecipe,  to  the  use,  as 
"  to  part,  of  Philip  the  father,  his  heirs  and 
"  assigns,  and  as  to  the  other  part,  to  the  use 
"  of  Philip  the  father  for  life,  remainder  to 
"  Philip  the  son  in  fee. 

"  In  Trinity  term  1725,  a  recovery  was 
"  suffered,  in  which  were  the  same  tenants  to 
"  the  pracipe,  the  same  demandant,  and  the 
"  same  vouchees  (except  Henry,  who  was 
"  dead)  as  were  covenanted  to  be  by  the  first 
"  deed  ;  it  was  likewise  suffered  within  twelve 
"  months  after  the  first  deed. 

"  The  father,  Philip  Stapilton,  being  dead, 
'*  the  plaintiff,  as  son  and  heir  of  Henry, 
"  brought  his  bill  to  estabhsh  his  title  to  the 
"  premises  in  question,  and  for  the  whole 
"  estate  as  tenant  in  tail,  under  the  old  set- 
"  tlement,  and  to  be  let  into  possession,  and 
"  for  an  account  of  rents  received  by  Philip 
"  Stapilton  the  son,  clue  since  the  death  of 
"  the  plaintiff's  grandfather,  and  to  have 
"  the  same  applied  for  the  plaintiff's  benefit 
"  during  his  infancy,  and  for  an  injunction 
"  to  restrain  the  defendants  from  receiving 
"  any  more  rents. 
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"  The  defendant  Philip,  the  son,  b}^  his 
"  answer,  confesses  the  several  deeds  before 
"  mentioned,  but  says,  Henry  was  a  bastard  ; 
"  and  that  by  virtue  of  the  deed  of  1725,  and 
"  of  the  recovery,  he  was  entitled  to  the 
"  whole  estate  in  question. 

"  Upon  an  issue,  directed,  Henry  was 
"  found  illegitimate,  and  the  cause  was  now 
"  heard  upon  the  equity  reserved,  when  the 
"  counsel  for  the  plaintiff  waving  the  claim 
"  to  the  whole  estate  insisted  as  one  point, 

"  That  the  recovery  suffered  in  Trinity 
"  terra  1725,  should  enure  to  the  use  of  the 
"  deeds  of  the  9lh  and  10th  Sept.  1724,  and 
"  not  to  the  uses  of  the  deed  in  1725. 

"  It  was  said  that  the  uses  when  once  de- 
"  clared  cannot  be  altered,  unless  all  the  par- 
"  ties  entitled  to  the  uses  join  in  the  new 
"  declaration,  and  Henry  did  not  join  in  the 
*'  deed  of  1725. 

"  For  the  defendant,  it  was  argued,  that 
'*  Henry  being  dead  before  the  recovery  was 
"  suffered,  the  intent  of  the  parties,  in  the 
*'  first  deed,  could  not  be  pursued  ;  for  the 
"  plaintiff  (sup[)Osing  liim  legitimate)  claims 
"  paramount  his  father,  and  the  deed  of  1661 ; 
"  therefore  as  the  recovery  could  not  sub- 
"  stantiate  the  first  deed,  supposing  him  legi- 
"  timate,  it  shall  not  substantiate  it  now  he  is 
''  found  illegitimate. 

"  The  plaintiff  upon  the  death  of  his  father 
"  had  not  any  use  vested  in  him,  for  the  intent 
"  of   the   partirs  was,    that  the    uses  should 
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"  arise  out  of  the  recovery  ;  the  ends  recited 
"  could  not  be  conic  at  without  a  recovery, 
"  and  where  the  intent  of  the  parties  is  that 
"  the  uses  should  pass  by  fine  or  recovery, 
"  nothing  will  pass  by  the  deed  that  is  in- 
"  tended  only  to  declare  the  uses  ;  the  fine 
"  and  recovery  all  make  but  one  conveyance, 
"  Cro.  Jac.  643.  2  Ro.  Rep.  68.  2  Lev.  306. 
"  1  Vent.  279.  2  Lev.  54.  Cromweirs  Case, 
"  2  Co.  69.  b. 

"  Lord  Chancellor. — The  plaintiff  in  this 
"  case  is  entitled  to  have  a  decree  ; — 

"  Upon  this  case  there  are,  his  Lordship 
"observed,  two  general  questions  ; 

"  1st.  Whether  the  plaintiff  had  any  estate 
"  in  law  by  virtue  of  any  of  the  conveyances, 
"  or  by  the  recovery  ?  2dly.  If  he  had  no  es- 
"  tate  at  law,  or  only  a  defeasible  one,  whe- 
"  iher  he  was  entitled  to  have  the  benefit  of 
"  this  agreement,  and  to  have  it  carried  into 
"  execution  here  ? 

"  The  first  (juestion  consists  of  two 
"  branches : 

"  1st.  Whedier  the  lease  and  release  of  the 
"  9th  and  10th  of  Sept.  1724,  will  amount  to 
"  a  good  declaration  of  the  uses  of  the  reco- 
"  very,  notwithstanding  the  subsequent  deed 
"  of  April,  1725? 

"  2dly.  Jf  not,  Avhether  the  recovery  of 
"  Trinity  term,  1725,  having  barred  the  estate- 
"  tail,  will  make  good  any  estate  which  passed 
"  by  the  lease  and  release  of  the  9th  and 
"  10th  of  September,  1724? 
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*'  As  to  the  first ;  whether  the  lease  and 
release  is  a  good  declaration  of  the  uses  of 
the  recovery  ?  I  am  strongly  inclined  to 
think  it  will  amount  to  a  good  declaration : 
this  question  depends  on  the  construction 
of  law,  and  the  authority  of  cases  upon  the 
declaration  of  uses.  It  is  true,  where  there 
is  an  agreement  to  suffer  a  recovery,  and 
uses  are  declared,  if  the  recovery  is  after 
suffered,  though  it  varies  in  point  of  time 
from  the  recovery  covenanted  to  be  suffered, 
yet  if  there  is  no  subsequent  declaration  of 
uses,  the  recovery  will  enure  to  the  uses  so 
declared.  And  before  the  statute  of  frauds, 
if  the  deeds  declaring  the  uses  had  not 
been  pursued,  a  parol  declaration  of  uses 
would  have  been  let  in ;  but  if  there  is  a 
deed  declaring  the  uses,  and  the  conmion 
recovery  is  suffered  accordingly,  that  would, 
before  the  statute,  exclude  a  parol  declara- 
tion of  new  uses. 

"  But  even  now  there  may  be  a  subse- 
quent declaration  of  uses,  but  that  decla- 
ration must  be  in  zcrUing  (w),  and  such  a 
new  declaration  of  uses  depends  upon  the 
agreement  of  the  parties  ;  therefore,  though 
it  is  said  at  the  bar,  that  the  declaration 
of  uses  is  in  the  power  of  the  tenant  in 
tail,  and  that  he  may  declare  new  us(^s,  I 
take  that  not  to  be  law ;  for  such  subsecjuent 

(m)  It  must   be  by  deed  ;    and  query  if  such  deed  must  not  be 
indented  f 
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"  declaration  must  be  by  all  the  parties  con- 
"  cerned  in  interest ;  and  in  the  case  of  the 
*'  Countess  of  Rutland,  5  Co.  25,  it  is  not  laid 
"  down  there  that  the  tenant  in  tail  might 
"  declare  new  uses,  but  said,  whilst  it  is  direc- 
"  toi^y  only,  new  uses  may  be  declared ;  and 
"  the  meaning  oi'  that  is,  that  as  the  uses  must 


^*^  arise  out  of  the  agreement  of  the  parties. 


"  the  parties  may  change  the  uses,  but  that 
must  be  done  by  the  mutual  consent  of  all 
the_parties  concerned  in  interest,  and  in  that 
**  case  it  was  a  mutual  agreement  of  all  parties. 
•*  And  in  the  case  of  Jones  v.  Morley  (?i), 
"  2  Salk.  677,  there  was  a  variance  as  to  the 
"time  of  suffering  the  recovery,  from  the 
"  deed  declaring  the  uses,  and  there  held  that 
"  a  declaration  of  uses  was  equally  good, 
*'  whether  by  deed  or  not,  it"  in  writing. 

"  But  in  the  present  case,  the  second  agree- 
"  ment  not  being  between  all  the  parties  con- 
"  cerned  in  interest  ought  not  to  control  the 
"  first  declaration,  and  especially  as  this  re- 
"  covery  was  suffered  within  the  time  pre- 
"  scribed  by  the  first  deed,  and  between  the 
•'  same  demandant  and  tenant. 

"  The  consideration  for  suffering  the  reco- 
"  very  was  good  both  in  law  and  equity,  and 
"  there  is  no  case  to  warrant  me  to  say  the 
"  first  agreement  is  not  good  and  binding, 
"  or  that  the  tenant  in  tail  could  by  his  own 
"  agreement  afterwards  change  the  uses. 

(h)  Before  the  statute  of  4  &  5  Aim. 
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"  But  if  it  was  doubtful  whether  the  reco- 
««  very  suffered  in  1725  should  enure  to  the 
"  uses  declared  b}^  the  deed  of  1724,  I  am 
"  of  opinion  the  recovery  will  operate  to 
"  make  good  those  estates  w^hich  passed  by 
"  the  deed  of  1724. 

"  But  to  this  two  objections  have  been 
'*  made.  1st.  That  the  uses  must  be  go-^ 
"  verned  by,  and  operate  according  to,  the 
"  intention  of  the  parties  ;  therefore  the  sub- 
"  sequent  recovery  being  suffered  to  other 
"  uses,  those  uses  will  take  place.  2dly.  If 
"  any  uses  did  pass  by  the  deed  in  1724,  yet 
*'  this  recovery  will  not  make  those  uses 
"  good,  because  the  subsequent  recovery  was 
"  suffered  to  particular  uses  declared  by  the 
"  deed  of  1725. 

"  As  to  the  first  objection,  I  am  of  opi- 
"  nion  that  a  use  did  pass  by  the  deed  of 
'«  1724,  and  according  to  the  intention  of 
"  the  parties.  It  is  certainly  true,  that,  ac- 
"  cording  to  the  statute  of  uses,  the  general 
'*  doctrine  is,  that  the  uses  shall  be  executed 
*'  according  to  the  intention  of  the  parties  ; 
"  but  both  the  courts  of  law  and  equity  con- 
"  sider  what  was  the  general  and  final  intent 
"  of  the  parlies.  In  this  case  their  inten- 
"  tion  was  that  the  estate  should  pass,  and 
"  wherever  a  court  of  law  or  e(iuity  find 
"  that  the  wneral  and  substantial  intent  of 
*'  the  parties  was  that  the  estate  should  pass, 
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"  they  will  construe  deeds  in  support  of  that 
"  intention,  ditierent  from  the  formal  nature 
"  of  those  deeds  themselves  ;  as  a  feoffment, 
"  to  serve  the  intention  of  the  parties,  shall 
"  operate  as  a  covenant  to  stand  seised.  The 
"  intent  here  was,  that  the  estate,  in  point 
"  of  law,  should  pass  by  the  deed  of  1724, 
"  and  that  the  uses  declared  by  that  deed 
"  should  vest  in  the  mean  time  till  the  reco- 
"  very  suffered. 

"  This  is  an  answer  to  the  objection  arising 
"  from  the  statute  of  uses ;  but  there  is  an- 
*'  other  question,  what  estate  passed  by  the 
"  deed  of  1724.^ 

"  it  was  a  defeasible  estate,  to  serve  the 
"  uses  of  that  deed  ;  and  so  in  the  resolution 
"  in  Machd  v.  Clai-ke,  in  Farr.  18  Salk.  6\9. 
''  That  tenant  in  tail  may  convey  a  base  fee, 
**  and  estate  defeasible  by  the  entry  of  the 
"  issue. 

"  The  next  question  is,  whether  the  reco- 
"  very  suffered  in  1725  did  enure  to  make 
"  good  and  render  indefeasible  those  base 
"  estates  created  by  the  deed  of  1724  ? 

*'  And  I  am  of  opinion  they  are  made 
"  good.  The  objection  to  this  is,  that  the 
"  recovery  was  suffered  in  pursuance  of  the 
"  deed  in  1725,  w^herein  ther.e  were  new 
"  uses  limited  ;  but  the  only  uses  which  make 
*'  anj^  difference  in  that  deed  are  to  Philip 
"  the  son,  and  his  heirs,  so  there  is  no  body 
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concerned  in  the  question  but  Philip  and 
his  heirs. 

"  It  has  been  argued  by  defendant's  coun- 
sel that,  if  the  first  declaration  of  uses  is 
in  general  to  prevail,  purchasers  of  estates, 
though  they  have  a  recovery  for  strength- 
ening their  title,  with  a  declaration  of  the 
uses  of  the  recovery  to  themselves  and 
their  heirs,  cannot  be  safe,  for  the  vendor 
may  defeat  such  declaration  by  a  prece- 
dent one,  to  different  uses  ;  but  in  such 
cases  I  think  a  recovery  would  not  enure 
to  make  good  such  former  declaration  of 
uses,  but  only  the  uses  of  the  purchase. 
"  It  is  admitted,  that  if  tenant  in  tail  con- 
fesses a  judgment,  or  a  statute,  or  enters 
into  a  bond,  and  afterwards  suffers  a  re- 
covery to  bar  the  estate-tail,  it  lets  in  the 
precedent  judgment,  &c.  And  it  is  as 
clear,  if  a  tenant  in  tail  makes  a  lease  not 
warranted  by  the  statute  of  the  32  Hen.  8. 
if  he  suffers  a  recovery,  that  lets  in  the 
lease  and  makes  it  good. 
"  There  are  so  many  cases  of  this  kind, 
that  it  is  not  necessary  for  me  to  mention 
them. 

"  This  case  is  different  from  those  that  turn 
only  upon  the  point  of  the  effect  of  a  mere 
declaration  of  uses ;  for  a  mere  declaration 
of  uses  subsists  only  upon  the  agreement 
of  the  parties,  and  in  such  cases,  where 
the  agreement  has  been  changed  by  mu- 
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"  tual  assent  of  all  parlies,  there  a  recovery 
"  shall  enure  to  make  good  such  last  agree- 
"  ment  or  declaration. 

"  But  if  the  estate  was  vested,  notwilhstand- 
"  ing  such  declaration  of  uses,  yet  the  reco- 
"  very  has  always  been  held  to  make  good 
"  such  defeasible  estate ;  for  the  prior  lease, 
*'  charge,  or  estate  made  by  tenant  in  tail,  is 
"  only  defeasible  by  the  issue,  by  virtue  of 
"  the  statute  de  dojiis,  which  was  made  to 
"  protect  the  issue  against  the  alienation  of 
"  the  tenant  in  tail,  therefore  the  issue  would 
"  avoid  such  lease,  &c.  but  not  the  tenant  in 
"  tail  himself;  but  when,  by  the  recovery, 
**  he  has  gained  to  himself  a  fee,  all  the  rea- 
"  soning  for  avoiding  an  estate  made  by 
"  tenant  in  tail  is  gone,  for  the  issue  is  barred 
"  by  the  recovery.  The  reason  why  the 
"  issue  may  avoid  a  charge  made  by  tenant 
"  in  tail,  is  upon  account  of  the  protec- 
'*  lion  of  the  issue,  and  his  estate,  under  the 
"  statute  de  donis,  and  of  the  privity  of 
"  the  estate-tail ;  but  when  the  privity  is 
"  gone  the  reason  ceases  ;  and  to  this  pur- 
"  pose  is  the  case  of  Croker  v.  Kelsey,  Sir 
"  W.  Jones,  60. 

"  In  the  case  of  Lord  Derwentwater,  Mod. 
"  Cases  in  Law  and  Equity,  172,  2d  part,  the 
"  question  Avas,  whether  a  papist,  tenant  in 
"  tail,  suffering  a  recovery,  and  declaring  the 
'*  uses  to  himself  in  fee,  gained  a  new  estate 
"  within  the  11th  and  12th  of  Will.  3.  or  was 
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"  in  of  the  old  use?  And  it  was  held,  the  5th 
"  of  Geo.  I.  by  four  judges  out  of  five,appoint- 
"  ed  delegates  to  determine  appeals  from  the 
"  commissioners  of  forfeited  estates,  that  he 
"  was  in  of  the  old  use  ;  and  I  take  it  for  law, 
"  that  a  tenant  in  tail  suffering  a  recovery  is 
"  in  of  the  old  use,  and  that  the  estate  is  dis- 
"  chart^ed  of  the  statute  de  donis ;  and  there- 
''  fore  I  am  of  opinion  that  the  recovery  has 
"  made  good  this  defeasible  estate  created 
"  by  the  deed  of  1724. 

"  It  has  been  objected,  that  if  the  plaintiff 
'•  has  any  title  his  remedy  is  at  law  ;  but 
*'  I  think  it  is  more  properly  here ;  he  is  an 
"  infant,  and  has  come  recently  into  this 
"  court,  nor  do  I  think  this  case  depends 
"  entirely  upon  the  point  of  law ;  for  I  am  of 
"  opinion  that  the  plaintiff  is  entitled  to  have 
"  an  execution  of  the  agreement,  as  a  good 
**  and  binding  agreement  in  this  court.'' 

In  Moody  v.  Moody  (o),  Edward  Moody 
was  tenant  in  tail,  under  his  father's  will, 
with  a  contingent  remainder  in  fee  to  him- 
self, and  being  about  to  marry,  in  1709,  he 
conveyed  (by  way  of  immediate  use)  to  the 
use  of  himself  and  his  intended  wife,  for  iheir 
lives,  with  remainder  to  the  heirs  of  their  bo- 
dies, remainder  to  himself  and  his  wife  in  fee. 
Edward  Aloody  afterwards  made  his  will, 
and  devised  part  of  the  estale,  of  which  he 

(o)  Ambl.  649. 
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had  suffered  a  recovery,  to  his  younger  son, 
after  the  death  of  his  wife. 

The  wife  died,  and  the  eldest  son  set  up  a 
title  to  the  estate. 

The  bill  was  brought  by  the  younger  son, 
and  Lord  Camden,  Chancellor,  gave  his  opi- 
nion :  1st.  "  That  the  recovery  was  a  confir- 
"  mation  of  the  settlement,  and  not  a  de- 
"  struction  of  it;  considered  as  a  bar  of  the 
*'  old  entail  only.'' 

In  Cheney  v.  Hall  (p),  Gerard  Walker,  the 
father,  by  settlement  on  his  marriage  in  1706, 
conveyed  an  estate  in  Derbyshire  to  the  use 
of  himself  for  life  ;  remainder  as  to  part  to 
his  wife  for  life,  by  way  of  jointure,  remain- 
der, as  to  the  whole,  to  the  first  and  other 
sons  of  the  marriage.  There  was  issue  of 
the  marriage  Gerard  Walker,  the  eldest  son, 
and  other  children. 

In  1733,  the  son  on  his  marriage  conveyed 
part  of  the  estate,  by  lease  and  release,  to 
the  use  of  himself  for  life ;  remainder  to  his 
intended  wife  for  life  ;  remainder  to  the  heirs 
of  the  body  of  the  wife;  remainder  to  his 
own  right  heirs. 

In  1746,  the  father  and  son  mortgaged 
the  premises  to  Henry  Peach  for  1000  years, 
to  secure  300/.  and  suffered  a  common  re- 
covery, and  declared  the  uses  to  the  mort- 
gagee, and  then  to  the  father  for  life,  with 
the  remainder  to  the  son  in  fee. 

(p)  Ambl.  526. 
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In  1749,  Henry  Peach  purchased  the  son's 
reversion  for  a  valuable  consideration,  and 
took  a  conveyance  to  himself  in  fee. 

Afterwards  Walker  the  son  died  in  1751, 
leaving  a  widow,  and  the  defendant,  Gerard 
Walker,  the  eldest  son  of  the  marriage,  and 
several  other  children. 

Afterwards  Walker  the  father  died  in  1756. 
The  widow  of  the  father  was  still  alive. 

The  question  was,  whether  the  common 
recovery  in  1746  should  enure  to  the  uses 
of  the  settlement  of  1733  ? 

Lord  Chancellor  was  clear  of  opinion, 
that  the  common  recovery  enured  to  the 
uses  of  the  settlement  of  1733.  "  In  this 
"  case,''  he  observed,  "  there  is  a  conveyance 
"  and  a  transmutation  of  possession,  and  the 
"  remainders  are  not  void." 

In  Goodright  v.  Mead  (q),  John  Shilson, 
the  father  of  the  defendant  Nicholas  Shilson, 
being  seised  to  him  and  the  heirs  male  of 
his  body  of  the  premises  in  question,  the 
remainder  to  his  own  right  heirs,  by  lease 
and  release,  dated  24th  and  25th  October 
1742,  previous  to  his  marriage  with  Susannah 
Smerdon,  conveyed  the  same  to  trustees,  to 
the  use  of  himself  for  life  ;  remainder  to  the 
trustees  to  preserve  contingent  remainders ; 
remainder  to  the  use  of  the  said  Susannah, 

(q)  3  Burr.  1703. 
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for  her  life  ;  remainder  to  his  first  and  other 
sons  by  the  said  Susannah  in  tail  male. 

The  marriage  took  effect,  and  they  had 
issue  Nicholas  Shilson,  the  defendant,  their 
only  son. 

In  Trinity  Term  I76I,  the  said  John  Shil- 
son suffered  a  common  recovery ;  and  by 
deed  dated  24th  June,  176I,  he  declared  the 

uses  of  the  said  recovery  to  be  to Lucas, 

his  heirs  and  assigns,  in  trust  to  sell  the 
said  premises,  &c. 

The  said  Lucas,  by  lease  and  re- 
lease, dated  27th  and  28th  October,  1763, 
in  pursuance  of  the  trusts  of  the  said  deed 
last  mentioned,  conveyed  the  said  premises 
to  Elizabeth  Tyrrell,  the  lessor  of  the  plain- 
tiff, and  her  heirs. 

The  said  John  and  Susannah  Shilson  are 
both  dead. 

The  question  is,  whether,  upon  the  facts 
stated,  the  plaintiff  is  entitled  to  recover  the 
said  premises. 

And  by  Mr.  Justice  Wilmot,  "  it  is  now 
*'  fully  settled,  '  That  a  release  or  bargain 
"  and  sale  by  a  tenant  in  tail  will  convey 
"  a  base  fee ;  a  defeasible  estate ;  to  the 
"  releasee  or  bargainee :'  though  it  must  be 
"  allowed,  that  the  old  notion  was,  and  even 
"  in  Lord  Coke's  time,  that  a  tenant  in  tail 
"  could  not  convey  an  estate  longer  than 
"  for  his  own  life.  But  that  notion  is  now 
"  overruled  ;  and  the  contrary  settled." 
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Lord  Mansfield  observed,  "  It  is  now 
"  settled,  that  a  release,  or  bargain  and  sale 
"  by  a  tenant  in  tail,  gives  a  base  fee,  void- 
"  able  by  the  issue  in  tail.  This  is  the 
"  principle  of  Machel  v.  Clarke,  and  many 
"  subsequent  cases  have  been  grounded 
"  upon  it ;  particularly  that  of  Stapilton  v. 
"  Stapilton. 

"  Besides,  the  common  recovery  has  made 
"  good  this  defeasible  estate. 

"  Either  ground  makes  an  end  of  this 
"  question.  The  recovery  takes  off  the  fet- 
"  ters  of  the  statute  de  donis/' 

Mr.  Justice  Wilmot  concurred.  He  said 
"  the  tenant  in  tail  had  a  fee  originally  ;  and 
*'  a  common  recovery  leaves  him  a  fee  again, 
'*  by  removing  the  bar  and  fetters  imposed 
"  by  the  statute.  When  the  bar  and  fetters 
"  are  removed,  it  then  becomes  just  the  same 
"  case  as  if  he  had  been  tenant  in  fee  simple 
"  ab  initio.  And  though  formerly  it  was 
"  doubted,  whether  a  tenant  in  tail  could, 
"any  otherwise  than  by  a  feoffment,  grant 
"  any  thing  more  than  for  his  own  life,  yet 
"  it  is  now  settled,  by  the  case  of  Machel  v. 
"  Clarke,  that  he  may,  by  bargain  and  sale, 
"or  by  lease  and  release,  pass  a  base  fee ; 
"  and  if  so,  it  is  in  his  power  to  limit  the 
"  remainder  as  he  pleases.  And  it  makes 
''  no  difference  whether  it  is  limited  to  the 
"  use  of  the  bargainee,  or  the  releasee,  or 
"  to  a  stranger,  or  to  himself  for  life,   with 
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'*  remainders  over ;  for  the  base  fee  feeds  all 
"  the  uses  that  are  limited  upon  it;  till 
"  avoided  by  ihe  entry  of  the  issue  in  tail/' 

And  Mr.  Justice  Yates  added,  "  a  lease 
*'  and  release,  or  a  bargain  and  sale  by  the 
"  tenant  in  tail,  is  not  absolutely  void  ;  but 
"  conveys  a  base  fee,  defeasible  by  the  entry 
"  of  the  issue  in  tail.  This  is  now  settled 
"  by  the  case  of  Machel  v.  Clarke :  and 
"  many  determinations  and  conveyances  are 
"  founded  upon  it.'' 

Mr.  Justice  Aston  concurred  :  the  Court 
were  therefore  unanimously  of  opinion,  that 
the  recovery  enured  to  the  uses  of  the  settle- 
ment, and  that  the  plaintiiF  had  no  title. 


When  no  uses  are  declared  the  use  will  re- 
sult to  the  former  owners,  according  to  their 
former  ownership,  viz.  to  joint  tenants,  as 
joint  tenants ;  to  tenants  for  life,  as  tenants 
for  life;  to  tenants  in  fee,  as  tenants  in  fee  (r) : 
but  the  use  which  results  to  a  tenant  in  tail 
will  be  an  use  of  the  estate,  which  he  conveys 
to  the  conusee  in  the  fine,  viz.  a  fee  simple 
when  a  discontinuance  is  created,  and  when 
no  discontinuance  is  created,  then  a  base 
or  determinable  fee,  commensurate  with  the 
ownership   of  the   estate-tail  (s). — An   estate 

(r)Argol\.Chenei/,  Latch.  82.      369.     Moxon  v.  Moxon,  in  the 
Roe.\.  Pupkam,  Douglass,  25.         Exch.  1777.  Hodges  w  Fowler, 
(s)    fVaker  v,   Smxv,   Palm.      Exch. 
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tail  will  never  be  taken  by  way  of  resulting 
use,  on  a  fine  levied,  or  any  other  convey- 
ance made  by  tenant  in  tail.  All  the  cases 
from  which  it  has  been  collected  that  the 
use  resulting  on  a  fine,  by  tenant  in  tail,  will 
give  an  estate-tail,  are  now  understood  to 
appl}^  only  to  the  degree  of  ownership,  and 
not  to  the  quality  of  the  estate,  as  descendible 
to  the  issue  in  tail. 

But  the  use  wnll  result  in  those  cases  only 
in  which,  from  the  absence  of  declared  in- 
tention, and  also  of  consideration,  there  is 
no  reason  to  give  the  use  to  the  conusee. 
Whenever  the  intention,  or  a  consideration 
requires  it,  the  legal  estate  will  remain  in 
the  conusee,  and  not  be  affected  by  any  re- 
sulting use ;  so  that  the  conusee  may  have 
the  benefit  of  the  fine  without  any  express 
declaration  of  use  in  his  favour.  In  Altham 
v.  Anglesea  (t),  a, fine  was  levied,  and  after  an 
interval  of  several  years  a  common  recovery 
was  suffered,  in  which  the  conusee  was  named 
tenant,  and  from  this  circumstance  alone  it 
was  inferred  that  the  legal  estate  was  to  re- 
main in  the  conusee,  so  as  to  make  him 
tenant :  and  the  presumption  of  a  resulting 
use  was  rebutted.  The  like  point  was  deter- 
mined in  Thrustout  v.  Pcake  (^it).    In  the  latter 


(t)    Nightingale   v.    Ferrers,  (u)    Strange,    p.   i6.      Salk. 

3  P.  W.  207.     Gilb.  Eq.  Cas.      676. 
p.  i&. 
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case  ihe  language  of  the  Chief  Justice  was, 
"  llie  fine  being  levied,  and  no  use  declared, 
"  ihe  recovery  being  imniedialely  suffered 
"  of  llie  same  lands,  and  the  writ  of  entry 
"  brought  against  the  conusee  in  the  fine, 
"  shows  that  the  intent  of  levying  the  fine 
"  was  to  make  a  tenant  to  the  prcecipe." 

Also  in  Koe  v.  Pophani  (.r),  the  language  of 
hord  Mansfield  was,  "  The  case  cited  by  Mr. 
"  Morris,  Altham  v.  Angksea,  is  good  law. 
"  There  there  was  evidence  to  rebut  the 
"  resulting  use ;  but  here  I  sec  no  proof  of 
"  intention  on  the  part  of  the  reversioner 
"  in  fee.  He  was  not  a  party  to  the  mar- 
"  riage  articles.  If  he  had  been,  that  would 
"  have  been  strong  evidence  against  any  re- 
"  suiting  use  to  him.  The  form  of  a  fine  is 
"  to  give  a  title  to  the  conusee  ;  but  in  truth 
"  it  is  for  the  convenience  of  the  conusor; 
"  and,  from  the  constant  usage,  the  pre- 
"  sumption  is  that  it  is  levied  to  his  use. 
"  This  indeed  is  liable,  like  all  other  pre- 
"  sumptions,  to  be  encountered  by  contrary 
"  evidence ;  but  here  the  reversioner  in  fee 
"  has  done  nothing  to  rebut  the  presump- 
"  tion.''  Titles  depending  on  resulting  uses 
on  the  one  hand,  and  an  implied  use  in  the 
conusee  on  the  other  hand,  are  viewed  with 
great  suspicion,  from  an  apprehension  that 
there  may  have  been  a  consideration  to  re- 

(.i)   Doug.  p.  24. 
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but  the  resulting  use,  or  there  may  be  the 
want  of  a  consideration  to  complete  the  title 
of  the  conusee.  To  meet  these  difficulties 
it  is  prudent  to  have  a  deed  to  lead,  or  else 
a  deed  to  declare,  the  uses  of  the  fine.  In 
deeds  to  lead  the  uses  of  fines  the  execution 
of  the  deed  b}^  the  conusee  is  not  deemed 
of  essential  importance.  Nor  is  it  deemed 
of  great  importance  in  declarations  of  uses, 
when  the  declaration  is  nearly  contemporane- 
ous with  the  fine,  and  there  is  no  chansie  in 
the  possession.  But  as  often  as  there  is  some, 
and  merely  a  short,  interval  between  the  fine 
and  the  declaration  of  uses,  the  concurrence 
of  the  conusee  is  required.  And  in  all  cases 
it  is  proper,  by  way  of  obviating  the  difficul- 
ties of  future  purchasers,  that  the  deed  to 
lead,  and  also  the  deed  to  declare,  the  uses  of 
a  fine,  should  be  executed  by  the  conusee  as 
well  as  by  the  conusor.  It  often  happens  that 
the  deed  has  not  been  executed  by  the  conu- 
see, and  that  on  account  of  the  death  of  the 
conusee,  or  from  other  causes,  the  execution 
of  the  deed  by  him  is  impracticable.  Under 
these  circumstances  the  conveyancer  is  led  lo 
consider,  whether,  from  the  nature  of  the  trans- 
action, the  continuance  or  the  change  of 
possession,  or  from  other  facts  with  which 
the  title  is  attended,  there  is  any  occasion 
for  particular  caution,  and  to  treat  the  title 
as  doubtful.  In  general,  the  conusee  in  the 
fine  is  merely  named   (or  form,   and   has   no 

i-  '2 
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iiUerest :  aiul  unless  he  has  had  ihe  posses- 
sion, or  l)een  in  ihe  receipt  ot"  the  rents,  or 
there  is  reason  to  suspect  that  he  was  a  mort- 
gagee,  or  en  titled  in  some  other  manner,  the 
title  may  be  safely  accepted  without  press- 
ing for  any  declaration  by  those  who  alone 
can  obviate  the  dilhcully. — The  only  mode 
of  investiiiatins;  the  fact,  whether  there  is 
an\^  interest  derivable  under  the  fine,  from  or 
through  the  conusee  as  a  beneficial  owner, 
is  to  make  the  inquiry  of  the  conusee,  if 
living,  and  if  dead,  of  his  heir,  and  also  of 
his  personal  representative.  This,  in  gene- 
ral, is  the  utmost  extent  to  which  an  in- 
quiry can  be  directed  :  but  particular  cases, 
as, the  assertion  or  rumour  of  a  claim,  will 
direct  the  intjuiry  to  the  channel  through 
which  it  is  likely  that  information  may  be 
obtained. 

It  is  also  to  be  added,  that  in  conveyances, 
either  to  uses,  or  to  the  intent  that  a  fine 
may  be  levied,  or  a  recovery  suffered  to  uses, 
the  execution  of  the  deed  of  uses  by  the  co- 
nusee in  the  fine,  or  by  the  tenant  in  the 
recovery,  is  deemed  of  less  importance,  and 
immaterial,  except  by  those  whose  pracdce 
is  particularly  cautious ;  for  whoever  receives 
the  estate  must  receive  it  upon  those  terms 
alone  on  which  it  is  conveyed  ;  and  the  con- 
veyance itself  contains  all  the  information 
that  can  be  reasonably  required  concerning 
the   uses.      They  ho\^ever   who  expect  that 
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even  in  these  cases  tlie  deed  shall  be  exe- 
cuted by  the  coniisee  in  the  fine,  or  by  the 
tenant  in  the  recovery,  justify  their  prac- 
tice by  contending  that  this  is  the  only 
evidence  by  whicli  they  can  be  satisfied  that 
a  fine  vvas  levied,  or  recovery  suffered  to 
these  uses.  Similar  cautions  would  render 
the  transaction  of  business  more  difficult  than 
it  is  already  found,  and  there  is  already  a 
complaint  against  the  unnecessary  ditiicul- 
ties  imposed  by  that  which  is  termed  cau- 
tious practice.  At  the  same  time  experience 
justifies  the  observation,  that  most  of  the 
cautions  observed  by  conveyancers  are  the 
result  of  experience,  and  warranted  by  the 
difficulties  with  which  the  transactions  re- 
lating to  the  transfer  of  property  are  sur- 
rounded. The  history  of  a  professional  life 
devoted  to  the  investigation  of  titles  would 
prove  that  the  utmost  ingenuity,  caution,  or 
industry,  is  not  equal  to  guard  against  all 
the  dangers  to  which  the  change  of  property 
is  exposed,  sometimes  from  the  fraud,  and 
at  other  times  from  the  ignorance  of  the 
former  proprietors  :  and  every  purchaser  ex- 
pects extreme  caution  to  be  observed  in  his 
particular  case,  that  he  may  not  be  the 
victim  of  such  fraud  or  ignorance. 

Agr('em(;nts  to  lead  and  to  declare  the 
uses  of  fines  are  generally  found  in  instru- 
ments wjiich  have  other  objects.  In  most 
instances  ihey  are   merely    an  addition   lo  a 

!•  :3 
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conveyance  conUiincd  in  a  former  part  of 
the  instrument,  and  there  is  merely  a  cove- 
nant to  levy  a  fine,  with  a  declaration  that 
the  same  shall  enure  to  the  uses  previously 
declared  ;  or  a  recital  that  a  fine  has  been  le- 
vied, and  that  no  uses  have  been  declared  of 
the  fine,  or  that  no  uses  have  been  declared 
of  those  particular  lands  which  are  the  sub- 
ject of  the  deed ;  and  then  the  deed  pro- 
ceeds to  declare  uses  of  the  fine,  according 
to  the  intention  of  the  parties,  either  by  a 
full  and  express  declaration  of  the  uses,  as 
the  plan  of  the  instrument  requires,  or  by 
a  reference  to  the  uses  previously  declared. 
Of  course,  in  instruments  of  this  description, 
the  other  objects  of  the  deed  must,  in  a  great 
measure,  govern  its  form,  and  direct  the 
number  of  parties  ;  but  a  simple  deed  to 
lead  or  declare  the  uses  of  a  fine  has  the 
following  parts : 

1st,  The  denomination  or  style  of  the  deed; 

2d,  The  date ; 

3d,  The  names  of  the  parties  ; 

4th,  The  recitals ; 

5th,  The  testatum  clause  ; 

6th,  The  agreements  to  levy  the  fine  or  the 
recovery ; 

7th,  The  uses  which  are  declared. 

Under  each  of  these  heads  ma}^  be  in- 
troduced those  observations  which  govern 
the  general  practice  in  preparing  .deeds  to 
lead,  and  deeds  to  declare  the  uses  of  fines ; 
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and  very  little  attenlion  will  enable  the 
reader  lo  apply  these  observations  to  deeds 
of  a  more  complex  nature,  which  ought  to 
contain  an  agreement  to  lead  or  to  declare 
the  uses  of  a  fine,  with  or  without  a  cove- 
nant that  a  fine  shall  be  levied.  In  the 
progress  of  these  observations  it  will  be 
found  that  the  practice  is  directed  to  obvi- 
ate all  objections  arising  from  the  cases 
which  have  been  introduced,  for  the  purpose 
of  showing  those  resolutions  more  imme- 
diately apphcable  to  the  learning  on  this 
subject. 

1st.  The  Denomination  or  Style  of  the  Deed. 
In  general  the  uses  of  fines  are  directed  by 
indenture^  but  they  may  be  directed  by  deed- 
poll.  In  short,  they  may  be  limited  by  mere 
writing,  except  that  declarations  of  the  uses 
of  fines  already  levied  must,  in  conse(iuence 
of  the  provisions  of  the  4th  and  5th  of  Anne, 
he  by  deed.  It  is  also  to  be  observed  that 
Downmans  case  required  the  deed  to  be  in- 
dented. Also,  when  there  is  to  be  a  variation 
of  uses,  as  expressed  in  a  former  instrument, 
there  must  either  be  a  change  in  the  circum- 
stances under  which  the  fine  was  agreed  to 
be  levied,  or  the  second  declaration  must  be 
by  an  instrument  equally  solemn  v»'ith  the 
instrument  containing  the  former  agreement. 
From  the  cited  cases,  particularly  from  the 
Conntess  of  Rutland's  case,  Sec.  it  may  be 
colhcted,    thai  when   there   is   n   variation   in 

F  4 
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the  mode  of  levying  a  fine,  ihe  second  agree- 
ment will  govern  the  uses,  although  the  for- 
mer agreement  was  by  deed,  while  the  lat- 
ter agreement  was  by  mere  writing  without 
deed. 

It  is  also  to  be  observed,  that  for  all  the 
purposes  of  this  question  a  deed-poll  and 
indenture  are  equally  solemn  ;  but  an  agree- 
ment under  hand,  or  under  hand  and  seal, 
and  not  delivered,  is  not  equally  solemn 
with  an  instrument  attended  with  the  cere- 
monies of  sealing  and  delivery.  The  latter 
is  a  deed;  the  former  is  merely  an  instrument 
in  writing  under  seal. 

2dly.  Of  the  Date. — Deeds  to  lead  the  uses 
of  fines  are,  from  their  nature,  dated  and 
executed  before  the  fine  is  levied ;  while  deeds 
to  declare  the  uses  of  fines  already  levied 
suppose  the  fine  to  be  levied,  and  of  course 
are  subsequent  in  date.  But  it  often  hap- 
pens that  a  covenant  is  entered  into  to  levy 
a  fine  as  of  a  preceding  term,  so  that  the 
fine  is  by  legal  relation  anterior  to  the  date 
of  the  deed,  and  yet  deeds  of  this  descrip- 
tion are  considered  as  deeds  to  lead  the 
uses  of  fines.  Sometimes  also  a  fine  is  re- 
cited as  acknowledged  and  intended  to 
be  levied,  as  of  a  subsequent  term,  and  uses 
declared  of  this  fine  are  also  to  be  deemed 
as  uses  directon/,  and  not  as  uses  declara- 
tory. That  alone  is  properly  a  declaration 
subsequent   which  is  grounded  on   a  perfect 
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fine,  so  that  the  uses  will  arise,  and  be  exe- 
cuted the  moment  the  deed  has  received  its 
perfection.  The  date  is  also  material  in  cases 
like  that  of  Jones  and  Morley,  as  the  means 
of  ascertaining  the  time  within  which  a  fine 
is  to  be  levied,  so  as  to  be  brought  within 
the  influence  of  the  agreement  by  which  the 
uses  are  declared. 

3dly,  Of  the  Parties.— T\\e  proper  parties 
to  declare  the  uses  of  a  fine  are  the  conu- 
sors on  the  one  part,  and   the  conusees  on 
the  other  part ;   but    Avhen   several  conusors 
have  difiin'ent  shares,  as  joint-tenants,  tenants 
in  common,  and  coparceners,  or  different  in- 
terests, as  for  life  and  in  fee,  they  are  gene- 
rally arranged  as  parties  of  different  parts: 
as  A.  B.  of  the  first  part,  C.  D.  of  the  second 
part,  and  so  on ;    and   all   persons  who  are 
interested  in    the  assurance  to  be  made  by 
the  declaration,  should   be    consenting  par- 
ties, and  of  course  should  be  named  among 
the  parties,  so  as  to  give  their  consent  in  the 
operative  part  of  the  deed.     As  for  instance ; 
when  a  married  woman  is  a  trustee  or  mort- 
gagee, and  a  fine  is  to  be  levied  by  her  and 
her   husband    to  make  an  effectual  convey- 
ance of  her  estate,  the  cestui  que  tncst  should 
be  a  party  to  join  in  the  declaration  of  the 
uses,  and  of   course  the  number  of  parties 
will  vary  with  the  circumstances.     Bcckwith's 
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case  (?/),  with  the  power  of  ii  husband  lo 
declare  the  uses  of  a  fine  by  him  and  his 
wife,  is  noticed  in  the  former  volume  (z). 
It  has  also  been  noticed,  that  those  persons 
who  have  ali({uot  parts  cannot  declare  the 
uses  of  more  than  their  particular  parts  ;  nor 
can  persons  who  have  partial  interests  de- 
clare the  uses  for  any  period  beyond  their 
own  ownership ;  so  that  a  declaration  by 
the  owner  of  one  share,  or  one  estate,  will 
not  bind  the  owner  of  another  share,  or  of 
another  estate  (a). 

'  -'.i  Mil  Ji  m      if 

4thly,  Of  the  Hccitak. — The  recitals 
should,  for  the  most  part,  show  the  state 
of  the  title,  and  the  object  of  levying  the 
fine.  When  a  fine  is  levied  by  husband 
and  wife,  the  presumption  of  law,  till  the 
contrary  is  shown,  is,  that  the  husband 
and  wife  are  seised  in  right  of  the  wife ; 
and  as  often  as  the  husband  is  the  owner  in 
his  own  right,  this  fact  should  be  disclosed 
by  the  recitals,  or  inserted  as  part  of  the 
description  of  the  parcels.  This  is  not  es- 
sential with  a  view  to  the  operation  of  the 
assurance ;  but  it  may  materially  assist  the 
future  investigation  of  the  title.     Also,  when 


(?/)  2  Co.  p.  57.  3  P.  W.  207.  Roue  v.  Popham, 

(z)  lb.  p.  314.  Dougl.  24. 

(rt)  Nightingale    v.    Ferrers, 
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a  fine  is  levied,  as  is  very  common,  for  bar- 
ring estates-tail,  Sec.  the  commencement  of 
the  estate-tail  should  be  disclosed,  accom- 
panied with  such  other  recitals  as  will  lead 
to  the  information  that  the  fine  is  a  com- 
petent assurance  for  attaining  the  object 
intended  to  be  accomplished.  No  objection 
is  more  common  than  one  arising  on  a  fine 
levied  for  barring  estates-tail,  and  at  the 
same  lime  conveying  the  fee-simple.  The 
ground  is,  that  it  does  not  appear  that  the 
fine  was  effectual  for  this  purpose  ;  and  the 
objection  takes  its  rise  from  an  apprehension 
that  there  may  have  been  remainders  or 
reversions,  which  could  not  be  barred  by 
means  of  a  fine.  The  better  opinion  seems 
to  be,  that  the  purchaser  cannot  sustain  this 
objection  unless  he  can  actually  prove,  or 
at  least  raise  the  inference,  that  there  were 
reversions  or  remainders  outstandins;  in  other 
persons  than  the  parties  to  the  fine.  Even 
in  cases  in  which  the  party  had  an  estate- 
tail,  with  the  immediate  reversion  in  fee  by 
descent,  and  he  levied  a  fine  with  procla- 
mations, instead  of  suffering  a  common  re- 
covery, it  was  a  very  common  objection  that 
there  might  have  been  incumbrances  affect- 
ing the  reversion,  and  that  the  title  could 
not  be  safely  accepted  until  a  common  re- 
covery had  been  suffered,  so  as  to  bar  the 
reversion,  and  consequently  all  incumbrances 
affecting    that  estate.     This  objection  is  no 
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longer  tenable.  It  is  decided  by  Sperling  v. 
Trevor,  7  Ves.  Jun.  497,  lliat  even  under 
these  circumstances  the  title  will  be  deemed 
good  without  a  common  recover}^  unless 
the  purchaser  can  show  that  there  are  in- 
cumbrances affecting  the  reversion,  and  not 
reached  by  the  operation  of  the  fine.  As 
often  as  the  object  of  the  deed  is  to  declare 
the  uses  of  a  fine  already  levied,  there  should 
be  a  recital  of  the  fine,  with  a  further  recital 
that  no  uses  have  been  declared  of  the  fine ; 
or,  as  the  case  requires,  that  no  uses  have 
been  declared  of  the  fine,  as  far  as  the  same 
relates  to  or  concerns  the  lands  of  which 
uses  are  to  be  declared. 

othly.  The  Tesiatum  Clause.— The  gene- 
ral objects  of  the  deed  are  stated  in  this 
clause,  and  each  testatum  clause  varies 
with  the  circumstances  by  which  it  is  dic- 
tated. Sometimes  the  clause  runs  in  this 
form : — "  For  barring,  docking,  and  destroy- 
'*  ing  all  estates-tail,  (Sec.  and  for  settling  and 
"  assuring  the  messuages,  &c.  to  the  uses,  &c. 
"  hereinafter  limited  and  declared  of  and 
"  concerning  the  same.''  In  other  instances 
the  references  are  still  more  general ;  as,  "  for 
"  setthng  and  assuring  the  messuages,  &c.  to 
"  the  uses  hereinafter  declared  concerning 
"  the  same;''  or  when  the  recitals  fully  state 
the  object,  and  the  agreement  to  levy  the 
fine,    the    testatum    clause    will    be    to    this 
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effect : — '*  In  pursuance  and  performance  of 
"  the  hereinbefore  recited  agreement,  and 
"  for  carrying  the  same  into  effect/'  The 
precedents  in  the  Appendix  will  afford  ex- 
amples of  these  clauses.  The  general  rule 
lo  be  observed  is  to  express  ever}^  thing  that 
may  elucidate  the  title,  and  assist  in  the 
future  investigation  of  it ;  and  carefully  to 
avoid  all  reference  to  any  fact  which  may 
show  a  defect  in  the  title,  or  raise  a  difficulty 
concerning  it  on  any  future  occasion.  No 
reference  should  be  made  to  estates-tail, 
except  there  are  estates  of  that  description. 
It  was  formerly  a  very  general  practice,  to 
convey  by  fine  and  declaration  of  the  uses.  In 
modern  practice  a  lease  and  release  are 
added.  It  is  very  probable,  however,  that 
the  heavy  stamp-duties  will  render  it  con- 
venient, especially  in  small  purchases,  to  re- 
sort to  the  old  practice ;  and  seltlements  as 
well  as  purchases  may  be  accomphshed 
merely  by  means  of  the  fine  and  declaration 
of  uses,  without  the  addition  or  intervention 
of  a  conveyance  by  lease  and  release,  or  any 
other  grant.  The  fine,  wlien  an  actual  con- 
veyance, produces  every  effect  which  can 
be  produced,  even  with  the  addition  of  a 
lease  and  release,  and  the  fine  operates  as  a 
conveyance  as  often  as  the  conusor  has  a 
seisin  in  possession,  reversion,  or  remainder. 
In  this  clause  also  the  consideration  is  to  be 
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expressed  ;  and  when  it  is  expressed,  the 
directions  given  in  tlie  chapter  of  Releases 
ousht  to  be  observed.  At  the  same  time  it 
is  to  be  noticed,  that  an  actual  or  a  nominal 
consideration  is  not  an  essential  part  of  this 
assurance.  In  reference  to  the  rules  of  the 
common  law,  the  will  of  the  party  is  sufii- 
cient  to  raise  or  direct  the  uses  as  against 
him  or  his  heirs.  A  consideration,  however, 
may  be  material  to  support  the  deed  against 
creditors  and  subsequent  purchasers,  or 
against  creditors  claiming  under  a  commis- 
sion of  bankrupt.  When  a  consideration  is 
paid,  the  receipt  should  be  acknowledged  in 
like  manner  as  in  other  deeds  made  for  a 
valuable  consideration.  In  deeds  to  lead 
the  uses  of  fines  there  is  generally  a  cove- 
nant to  levy  the  fine.  It  is  generally  in 
this  form  : 

And  the  said  ,  for  himself,  his 

heirs,  executors,  and  administrators,  doth 
hereby  covenant  and  agree  with  the  said 
his  heirs  and  assigns,  in  manner 
following  (that  is  to  say)  That 
shall  and  will,  at  the  proper  costs  and  charges 
of  the  said  ,  in  or  as  of 

term  now  last  past,  or  before  the  end  of 
term  now  next  ensuing,  acknow- 
ledge and  levy  unto  the  said  and 
his  heirs,  before  his  majesty's  justices  of  the 
court  of  Common  Pleas  at  Westminster,  one 
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or  more  fine  or  fines,  sur  conuzance  de  droit 
come  ceo,  &c.  with  proclamations  to  be 
thereupon  had  and  made  according  lo  the 
form  of  the  statutes  in  that  case  made  and 
provided,  and  tlie  usual  course  of  fines  in 
such  cases  used  of  the  said  hereby 

released  or  otherwise  assured,  or  intended  so 
to  be,  with  the  appurtenances  \_or.  All  that, 
&c.]  by  the  names  and  descriptions  of 

[or  by  such  other  apt  and  convenient 
names,  number  of  messuages,  and  acres, 
quantities,  quahties,  and  other  descriptions 
to  comprise  the  same,]  as  by  the  said 

his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  be  reasonably  ad- 
vised or  devised  and  required. 


In  this    covenant  the  following  parts  de- 
serve attention : 

1st,  Of  the  covenantor  ; 

2dly,  The  person  with  whom  the  covenant 

is  to  be  entered  into ; 
3dly,  The  person  by  whom  the  fine  is  to 

be  levied  ; 
4thly,  The  time  within  which  it  is  to  be 

levied ;  'i 

5thly,    The   persons   to   whom  it  is  to  be 

levied  ; 
6thly,  In  what  court ; 
7thly,  Of  what  parcels  ;     And, 
8thly,  Whether  with  proclamations. 
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The  covenant  in  its  most  simple  slate  is  in 
this  form  : 

And  the  said  A.  B.  for  himself,  his  heirs, 
executors,  and  administrators,  doth  hereby 
covenant  and  agree  with  the  said  C.  D.  his 
heirs  and  assigns,  in  manner  following  ;  (that 
is  to  say,)  that  he  the  said  A.  B.  &c. 

But  in  its  application  to  practice  it  ad- 
mits of  great  variations. 

1st,  The  person  by  whom  the  covenant  is 
to  be  entered  into  must  be  directed  by  the 
intention  of  the  parties.  The  object  is  to 
obtain  as  much  security  as  possible  for  the 
performance  of  the  act  intended  to  be  done. 
This  is  more  especially  the  case  when  the 
fine  is  to  be  a  future  act ;  for  instance,  to  be 
levied  by  infants  when  adult ;  or  to  be  levied 
under  some  other  like  circumstances.  It  is 
of  less  consequence  when  the  fine  is  in 
point  of  fact  to  be  levied  instantly,  and  the 
covenant  is  a  matter  of  form  rather  than  of 
substance  ;  and  the  party  retains,  as  in  pru- 
dence he  ought  to  do,  his  purchase  money, 
or  other  consideration,  till  the  fine  is  levied. 
It  is  also  of  very  little  consequence  when 
the  fine  is  to  be  a  voluntary  act,  proceed- 
ing from  the  party  by  way  of  settlement, 
with  a  view  to  a  family  arrangement,  and 
merely  nominal  damages  could  be  recovered 
for  a  breach  of  the  covenant ;  and  of  still 
less  consequence  is  the  form  of  the  covenant 
when  a  fine  is  to  be  levied  merely  to  gain 
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the  fee  to  a  person  who  has  an  estate-tail. 
In  those  instances,  however,  in  which  the 
covenant  is  a  material  and  essential  part  of 
the  security,  care  is  to  be  taken  that  no 
person  is  pledged  to  do  more  than  that  for 
which  he  means  to  stipulate.  Want  of  cau- 
tion in  this  respect  may  subject  a  party  to 
an  action  for  damages,  contrary  to  the  inten- 
tion, if  that  intention  had  been  fully  con- 
sidered and  clearly  expressed.  Several  sel- 
lers, who  are  owners  of  distinct  shares,  or 
are  joint-tenants  or  coparceners,  ought  not, 
except  under  special  contracts,  dictated  by 
peculiar  circumstances,  to  covenant  for  more 
than  their  respective  shares ;  nor  ought 
tenant  for  life  to  covenant  for  more  than  his 
life-interest ;  nor  a  tenant  in  remainder  or 
reversion  to  covenant  for  more  than  that  in- 
terest which  shall  be  conferred  by  his  estate : 
and  the  covenant  of  each  should  therefore 
be  several,  and  qualified  to  the  acts  of  him- 
self and  his  heirs,  and  confined  to  his  share, 
and  also  to  his  estate  and  interest  in  the  par- 
cels ;  and  a  husband  entitled  in  right  of  his 
wife  should  covenant  only  as  to  the  acts 
and  deeds  of  himself  and  his  wife,  and  her 
heirs  ;  and  each  of  several  husbands  should 
have  his  covenant  qualified  in  like  manner 
to  the  acts  of  himself  and  his  wife,  and  his 
and  her  heirs,  and  confined  to  the  share  of 
his  wife.  And  these  covenants  should  be  in 
these  or  the  like  forn^s,  varying  them  as  the 
VOL.  ir.  c. 
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circumstances  require — And  each  of  them 
the  said  A.  B,  and  C.  D.  severally,  sepa- 
rate and  apart  from  the  other  of  them, 
dolh  hereby  for  himself,  his  heirs,  execu- 
tors and  administrators,  and  as,  lo,  and  con- 
cerning only  the  acts,  deeds,  and  defaults  of 
himself  and  his  heirs,  covenant  with,  &c. 
that  they  the  said  A.  B.  and  C.  I),  respec- 
tively, or  their  respective  heirs,  shall  or 
will,  &c.  

And  the  said  A.  B.  dolh  hereby  for  him- 
self, his  heirs,  executors,  and  administrators, 
and  as,  to,  and  concerning  only  the  acts, 
deeds,  and  defaults  of  himself  and  his  heirs: 
and  ihe  said  C  D.  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  and 
as,  to,  and  concerning  only  ihe  acts,  deeds, 
and  defaults  of  himself  and  his  heirs,  and  of 
the  said  E.  his  wife,  covenant  with  the  said 
G.  H.  and  his  heirs,  that  they  the  said  A.  B. 
or  his  heirs,  and  C.  D.  or  his  heirs,  and  also 
the  said  E.  D.  (she  hereby  consenting)  shall 
or  will,  &c.  

And  each  of  them  the  said  A.  B.  C.  D. 
and  E.  F.  severally,  separate  and  apart 
from  the  others  of  them,  doth  hereby  for 
himself  and  herself  respectively,  and  his 
and  her  respective  heirs,  executors,  and  ad- 
ministrators, and  as,  to,  and  concerning  only 
the  acts,  deeds,  and  defaults  of  himself  and 
herself  respectively,  and  his  and  her  respec- 
tive heirs  :  And  each  of  them  the  said  G»  H, 
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J.  K.  and  L.  M.  severally,  separate  and  apart 
from  the  others  of  thein,  doth  hereby  tor 
himself  respectively,  and  his  respective  heirs, 
executors,  and  administrators,  and  as,  to, 
and  concerning  only  the  acts,  deeds,  and 
defaults  of  himself  and  his  said  wife  respec- 
tively, and  his  and  iier  heirs,  covenant,  de- 
clare, and  ao;ree  to  and  with  the  said  N.  O. 
and  their  heirs,  that  each  of  them  the  said 
A.  B.  C.  D.  and  E.  F.  respectively,  or  his 
respective  heirs ;  and  each  of  them  the  said 
G.  H.  1.  K.  and  L.  M.  respectively,  and  his 
respective  wile,  she  hereby  consenting,  and 
his  and  her  heirs  shall  or  will,  &c. 

In  this  and  like  assurances  it  is  very  com- 
mon, and  warranted  by  books  of  practice, 
for  a  husband  to  covenant  for  himself  and 
his  zuife,  and  his  and  her  heirs,  that  he  and 
his  wife,  and  iheir  heirs,  will  levy  the  fine, 
Sec.  This  is  an  inaccurate  form,  because  no 
action  can  be  framed  consistently  v/ith  the 
language  of  the  covenant.  Besides,  this 
form  confounds  the  lien  part,  with  the  sti- 
pulating part,  or  substance,  of  the  covenant. 
The  husband  may  covenant  that  he  and  his 
wife,  and  his  and  her  heirs,  shall  levy  a  fine. 
This  is  a  formal  covenant.  It  expresses  the 
intention  of  the  parties  in  a  maimer  conso- 
nant with  the  rules  of  law  :  but  though  the 
husband  covenants  for  himself  and  his  wife, 
that  he  and  his  wife  shall  levy  a  fine,  the 
wife  cannot  be  subjected  to  an  action  upon 

G  2 


84  OF  DEEDS  DECLARING 

his  covenant ;  and  it  follows,  that  it  is  inac- 
curalc,  and   confounds  all  legal   distinction, 
to  express   die  covenant  in  a  form  that  can- 
not be  made  available.     It  is  rather  singular 
that  a  practice   so  void  of  principle  should 
have  been  adopted  so  extensively  as  this  has 
been.     When  it  is  deemed  proper  that  the 
consent  of  the  wife  to  join  in  the   fine  shall 
appear  in  the  deed  of  uses,  this   consent  is 
expressed  either  in   the  introductory  part  of 
the  husband's   covenant,   or    in    the  body  of 
the  covenant   itself.     In   one  form,  die   hus- 
band will,  with  ihe  privity,  consent,  and  ap- 
probation of  the  said  his  wife,  testified 
by  her  executing  these  presents,  for  himself, 
his   heirs,  executors,  &c.  covenant,  ^c.  that, 
&c. — In   the  other  form,    ihe    husband    for 
himself,   his   heirs,    &c.   will  covenant  with, 
&c.  that  he  and  his  wife  {she  tlierehy  consent- 
ing) shall   and  will,  &c.     The  object  of  this 
consent  is  to  create  an   equity  against    the 
wife  ;  but  no  case  warrants   an   opinion  that 
the  wife  can  be  bound  by    this   consent. — • 
The  utmost  a  court  of  equity  has  ever  done, 
is  to  bring  the    husband   into  contempt,  for 
want  of  a  specific  performance  of  the  cove- 
nant; and   thus    enforcing  a   fine    from  the 
husband  and  wife  by  strict  measures  against 
the  husband.     The  cases   on  this  point  are 
Harrington  v.  Home  (a),  Ortred  or  Oniram  v. 

(i-)  5  Vin.  Abr.  .547-  p'-  45- 
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Round  (y),  Hall  v.  Hardy  (.s),  Winter  v.  Heve- 
reiLv{a),  Sedgwick  v.  Hargrave  (b),  Stephen- 
son V.  Morris  (c),  and  JVithers  v.  Pinchard, 
cited  in  the  last  case. 

They  Avere  considered  in  the  late  case  of 
Emery  v.  TVase  {d),  and  the  observations 
made  on  them  by  Lord  Eldon  were,  that 
"  by  this  appeal  I  am  called  upon  to  reverse 
"  a  judgment  that  appears  to  have  been 
"  made  upon  great  consideration.  Certainly 
"  the  general  point  is  of  great  importance  : 
"  whether  the  contract  of  the  husband, 
"  which  however  this  w^as  not  intended  to 
"  be,  but  that  of  the  daughters,  is  to  be 
"  executed  against  the  husband  by  a  court 
"  of  equity  ;  in  effect,  compelling  the  hus- 
"  band  to  compel  his  wife  to  levy  a  fine, 
*•  which  is  a  voluntary  act.  This  is  brought 
"  forward  in  the  report  as  the  principal 
"  ground  of  the  decree.  The  argument 
"  shows,  that  point  is  not  quite  so  well  settled 
"as  it  has  been  understood  to  be.  The  po- 
"  licy  of  the  law  is,  that  a  wife  is  not  to  part 
"  with  her  property,  but  by  her  own  spon- 
"  taneous  and  free  will.  If  this  was  per- 
"  fectly  res  Integra,  I  should  hesitate  long 
'*  before  I  should  say,  the  husband  is  to  be 

(»/)  4  Vin.  Abr.  203.  (c)  7  Ves.  Jiin.  474. 

(z)  3  P.  Williams,  187.  ((/)  5  Ves.  Juii,  846.  8  Ves. 

(a)  Note  to  3  V.  Wnis.  1H9.       Jun.  50,5. 


(6)  2  Vez.  57. 
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"understood  to  have  gained  her  consent; 
"  and  ihe  presumption  is  to  he  made,  that 
**  he  obtained  it  before  the  bargain,  to  avoid 
*'  all  the  fi'aud  that  may  be  afterwards  prac- 
"  tised  to  proeure  it.  I  should  have  hesi- 
"  tated  long  in  following  up  that  ])resump- 
*'  tion,  rather  than  the  principle  of  the 
"  policy  of  the  law  ;  for,  if  a  man  chooses 
"  to  contract  for  the  estate  of  a  married 
"  woman,  or  an  estate  subject  to  dower,  he 
"  knows  the  property  is  her's  altogether,  or 
"  to  a  given  extent.  The  purchaser  is  bound 
"  to  regard  the  policy  of  the  law  ;  and  what 
"  right  has  he  to  complain,  if  she,  who,  ac- 
"  cording  to  law,  cannot  part  with  her  pro- 
*'  perty  but  by  her  own  free  will,  expressed 
"  at  the  time  of  that  act  of  record,  takes 
"advantage  of  the  locus  pccuiteutice ;  and 
"  why  is  he  not  to  take  his  chance  of  da- 
"  mages  ao-ainst  the  husband  ? 

"  if  the  cases  have  determined  this  ques- 
"  tion  so,  that  no  consideration  of  the  ab- 
"  surdity  that  must  arise,  and  the  almost 
"  ridiculous  state  in  which  this  court  must 
"  in  many  instances  he  placed,  can  prevail 
"  against  their  authority,  it  must  be  so. 
"  For  the  sake  of  illustration,  suppose  10,000/. 
"  3  per  cents,  carried  to  the  account  of  a 
"  married  woman,  and  the  husband  con- 
"  tracts  to  transfer  (taking  it,  that  the  court 
"  had  jurisdiction  to  decree  performance  pf 
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"  such  a  contract).  At  the  hearing,  wliat  is 
*'  to  be  done  for  the  wife?  In  the  two  last 
"  cases,  the  wife  appears  to  have  been  left 
'*  a  party  to  the  suit,  without  affecting  her 
"  under  the  decree.  If  the  court  cannot  by 
*'  the  decree  order  any  act  to  be  done  by 
"  her,  the  bill  ought  to  be  dismissed  aoainst 
"  her,  unless  some  future  act  by  her,  to  be 
"  ordered  upon  further  directions,  is  looked 
"  to.  But  the  principle  of  the  decree  shows, 
"-  that  cannot  be  the  purpose.  It  does  not 
"  rest  there.  Suppose  the  husband  procures 
"  her  consent,  even  by  the  mildest  means ; 
"  persuades  and  influences  her  by  the  diffi- 
"  culties  he  has  got  into,  on  entering  into  an 
"improper  contract;  and  she  is  examined 
"  here  by  the  judge  who  has  made  the  de- 
"  cree  upon  the  husband  :  and  if  upon  the 
*'  submission  of  all  tlie  considerations  which 
"  ought  to  be  submitted  to  her  in  this  court, 
"  and  the  court  of  Common  Pleas,  slie  says 
"  she  thinks  it  in  her  situation  not  lit  for 
"  her  to  part  with  the  property,  the  court 
"must  send  the  husband  to  gaol ;  telling 
•*  her,  she  never  ought  to  relieve  him  from 
"  that  state :  and  all  this  for  the  benefit  of 
"  a  person,  who  cannot  have  a  specific  per- 
"  formance  cerlainlv,  but  who  may  have 
"  damages,  and  who  sets  up  his  title  to  a 
"  specific  performance  in  opposition  to  the 
"  policy  of  the  law.  Upon  the  first  ground, 
'*  therefore,    there    is    ditliculty    enough    to 

o  4 
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''  make  inc  pause,  before  I  should  follo^v' 
"  the  two  last  aulhorilies  ;  and  1  am  not  sure 
"  whether  it  is  not  proper  to  have  the  judg- 
"  ment  of  the  House  of  Lords,  to  determine 
"  which  of  these  decisions  ought  to  bind  us. 
"  As  to  the  expression  used  by  Lord  Cow- 
"  per,  that  this  jurisdiction  is  to  be  very 
"  sparingly  exercised,  certainly  it  is  very 
"  dissatisfactory  to  be  informed,  that  it  is, 
"  and  it  is  not,  to  be  done/' 

And  in  another  part  of  the  judgment  his 
Lordship  said,  "  If  the  law  is,  that  the  hus~ 
"  band  signing  will  authorize  and  require 
"  the  court  to  call  upon  him  to  procure  her 
*'  to  join,  his  signature  would  do  just  as 
"  well  as  her's  ;  unless  it  is  to  be  implied, 
"  that  the  daughters  were  actually  to  sign 
"  it.  But  that  would  be  a  great  deal  too 
"  nice  ;  for  their  mere  signature  could  not 
"  be  a  circumstance  operative  as  evidence  of 
"  the  contract." 

And  his  Lordship  added,  "  If  the  court 
"  will  bind  the  husband,  to  procure  his 
"  wife's  consent.  Lord  Cowper's  declaration 
"  is  authority  for  saying,  I  ought  not  to 
"  make  that  decree,  where  I  am  not  com- 
"  pletely  satisfied  by  the  evidence,  that  the 
''  price  has  been  as  deliberately  fixed,  at 
"  least,  as  it  ought  to  be  in  the  ordinary 
"  case  in  a  transaction  between  persons 
"  dealing  prudently  and  deliberately  in  esti- 
"  mating  a  matter  of  so  much  consequence.'' 
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From  the  forms  in  the  Appendix,  as  well 
as  from  the  decided  cases,  it  will  be  a  ne- 
cessary inference,  that  a  person  may  b  \ 
made  a  partj^  to  the  covenant,  to  stipulate 
for  the  acts  of  himself  and  his  heirs,  or  for 
the  acts  of  a  stranger,  or  some  person  with 
whom  he  is  connected,  or  some  person  in 
whose  concerns  he  takes  an  interest.  The 
estates  of  infants,  or  their  rights  and  titles, 
are  frequently  the  subject  of  contract;  and 
fines  will  be  necessary  to  be  levied  by  them 
when  they  are  adult,  to  complete  the  title, 
by  reason  of  coverture  or  entails;  and,  on 
these  occasions,  some  friend  is  generally 
found  to  covenant  respecting  the  acts  to  be 
done  by  the  infants  or  their  heirs.  The 
other  instances  in  which  such  covenants  are 
entered  into,  are,  for  the  most  part,  relating 
to  lunatic  or  other  incapacitated  persons, 
and  persons  who  are  absent  beyond  seas. 
On  the  one  hand,  the  person  who  is  to  enter 
into  the  covenant,  is  to  be  careful  he  docs 
not  take  on  himself  more  responsibility 
than  he  intends  ;  on  the  other  hand,  the 
purchaser,  or  person  to  be  benefited  by 
the  covenant,  must  take  care  that  he 
has  stipulations  for  all  those  acts  necessary 
to  perfect  the  title.  The  nature  and  cir- 
cumstances of  the  title  must  be  fully  con- 
sidered, and  the  stipulations  of  the  covenant 
must  be  extended  to  all  those  persons  who 
may  be  interested,   and    who,    in    order    to 
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complete    llic   title,  must  be    parlies  to  the 
fine. 


2clly.  Of  the  persons  zcith  whom  the  cove- 
nanf  is  to  be  entered  into.  On  ihis  point  it  is 
necessary  only,  that  there  shall  be  a  cove- 
nantee, in  whose  nanie  an  action  may  be 
brought,  in  dei'ault  of  performance  of  the 
covenant.  In  general,  the  covenant  is 
with  the  purchaser,  if  any,  or  with  the  re- 
leasee to  uses,  or  with  the  trustees  to  whom 
the  conveyance  is  made.  The  covenant 
may  with  propiiety  be  to  several  and  their 
hei?'S,  notwithstanding  the  rule,  that  on  a 
fine  to  be  levied  to  two,  the  acknowledg- 
ment of  right  ought  to  be  to  them  and  the 
heirs  of  one  of  them,  naming  that  person  (e). 
The  covenant  should  not,  however,  be  en- 
tered into  by  a  husband  with  his  wife.  On 
account  of  the  legal  unity  of  their  persons, 
she  is  not  capable  of  a  covenant  or  grant, 
proceeding  from  her  husband.  No  well- 
founded  objection  exists  against  naming  a 
married  woman  as  the  covenantee,  where  the 
covenant  is  entered  into  by  any  other  per- 
son than  the  husband.  Except  in  particular 
cases,  the  covenant  should  be  entered  into, 
so  as  to  be  annexed  to  the  estate,  if  any, 
conveyed  by  the  deed,  in  the  lands  of  which 
the  fine  is  to  be  levied. 

(c)  See  1  Vol. p.  23?.   ^  ^'V'--^ 
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3d1y.  The  covenant  should  name  the  person 
hy  whom  the  Jine  is  to  be  levied. — The  inten- 
tion of  tlie  parties,  and  ihe  nature  of  the 
contract  between  them,  must  dictate  the 
lanouao-e  of  the  covenant  in  this  particular. 
The  object  of  covenant,  is  to  secure  a  per- 
formance of  the  act  intended  to  be  done, 
or  a  compensation  in  damages  for  a  breach 
on  non-performance  of  the  covenant.  It  is 
from  the  covenant  alone  that  the  intention 
of  the  parties  can  be  collected  ;  and  it  is  on 
the  terms  of  the  covenant,  and  acts  done,' 
or  omitted,  in  contravention  of  the  cove-* 
nant,  that  an  action  must  be  framed.  Thus, 
suppose  A.  and  B.  are  to  levy  a  fine,  and 
A.  alone  is  named  in  the  covenant,  and  B. 
is  omitted,  no  action  can  be  maintained  for 
the  refusal  of  B.  to  join  in  levying  the  fine. 
The  persons  to  be  named  may  be  eidier  co- 
venantors, or  other  persons  for  wliose  acts 
they  stipulate.  When  it  may  be  necessary  to 
complete  the  title,  that  a  particular  person, 
or  in  case  of  the  death  of  that  person,  his 
or  her  heir  at  law,  shall  join  in  levying  the 
fine,  the  covenant  should  extend  to  the  heirs 
by  that  name  ;  and  it  is  prudent,  at  least, 
though  not  perhaps  absolutely  necessary, 
that  the  "  issue"  or  heirs  of  the  hodif,  should 
be  named  in  the  covenant,  in  those  instances 
in  which  an  entail  is  to  be  barred.  In  short, 
the  covenant  should  embrace,  either  by  spe- 
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cial  or  general  words,  all  persons  whose 
concurrence  may  be  necessary ;  and  with 
this  view,  the  slate  of  the  title,  and  ihe  acts 
necessary  to  complete  it,  should  be  fully 
considered.  It  is  with  reference  only  to  the 
circumstances  of  the  title  that  the  covenant 
can  be  framed  with  accuracy. 

4tlily.  The  time  within  which  the  fine  is  to  be 
levied,  should  also  be  defined  by  the  deed, 
and,  if  circumstances  will  admit,  the  fine 
should  be  acknowledged  immediately,  or 
at  the  same  time,  at  which  the  deed  is 
executed.  In  most  instances,  the  covenant 
is  to  levy  the  fine,  as  of  the  preceding  or 
before  the  end  of  the  next  term.  In  case 
the  fine  is  an  essential  part  of  a  conveyance 
by  a  married  woman,  it  is  rarely  prudent  to 
suffer  the  interval  till  the  next  term  to  elapse  ; 
and  the  same  observation  equally  applies  to 
a  fine  by  tenant  in  tail.  Many  accidents 
may  happen  to  disappoint  the  expectations 
of  the  parties.  The  wife  may  refuse  at  a 
future  period,  or  she  may  survive  her  hus- 
band, and  afterwards  refuse ;  or  she  may 
die  in  his  life-time,  and  leave  an  heir  not 
bound  by  the  covenant,  and  Avhose  interest 
it  will  be  to  frustrate  the  intention  of  the 
parties  :  and  tenant  in  tail  may  die,  leaving 
issue,  and  such  issue  may  refuse  to  com- 
plete the  conveyance.      The   issue:  are.  not 
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bound  to  perform  the  covencints  or  articles 
of  the  tenant  in  tail  (/).  Of  coarse  the 
covenant  allows  of  too  much  latitude  when 
it  runs  in  this  form,  viz.  the  said  or 

their  heirs,  shall  or  will,  in  or  as  of 
term  now  last  past,  or  in  or  as  of  some  sub- 
sequent term,  acknowledge  and  levy  the  fine, 
&c.  A  covenant  in  this  form  can  never  be 
broken  during  the  life  of  the  persons  by 
whom  the  fine  is  to  be  levied,  since  they 
have  the  period  of  their  lives  for  the  per- 
formance of  the  covenant,  at  least  unless  has- 
tened by  request ;  and  as  the  cases  admit 
of  some  doubt,  what  acts  may  be  done  by 
the  party  in  performance  of  his  covenant,  at 
any  time  during  his  life,  and  what  acts  may 
be  hastened  by  request,  the  covenant,  when 
allowing  a  latitude  of  this  description  for 
levying  the  fine,  should  have  the  language 
proper  to  hasten  the  fine  by  request.  The 
covenant  would  then  be  to  this  effect:  That 
the  said  or  their  heirs,  shall  or  will,  in 

or  as  of  term  last  past,  or  of 

term  now  next  ensuing,  or  in  or  as  of  any 
other  subsequent  term,  when  thereunto  re- 
quired by  the  said  or  his  heirs,  ac- 
knowledge and  levy.  Sec.  These  observa- 
tions are  more  particularly  relevant  to  trans- 
actions of  purchases,  settlen»ents,  &c.  In 
uierc  voluntary  acts,    as    in    settlements   to 

(/)  Ross  V.  Ross,  1  Ch.  Cas.      237.      Jrealc  v.  Loner,   1   Eq, 
171,     Jenkins  v.  Kemys,  \  Lev.      A.  266. 
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be  made  by  a  fine  by  husband  and  wife  of 
the  lands  of  ihe  wife,  ihe  ibrm  of  the  cove- 
nant, in  this  parlicular,  is  of  no  material  con- 
sequence, since  it  never  can  be  expected  to 
be  the  subject  of  an  action  for  damages;  and, 
from  choice,  it  is  more  adviseable  to  leave 
the  time,  within  which  the  fine  is  to  be  levied, 
open  to  the  discretion  of  the  parties.  So  in 
those  cases  in  which  there  is  not  any  intention 
of  levying  the  fine  immediately,  but  the 
covenant  is  taken  merely  with  a  view  of  se- 
curino*  the  riohi  to  have  a  fine,  if  a  fine  shall 
be  deemed  adviseable,  the  time  of  levying 
the  fine  ought,  in  strict  propriety,  to  be  go- 
verned by  the  request  of  the  covenantee. 
Also,  when  the  stipulation  is,  that  the  fine 
shall  be  levied  by  persons  who  are  infants, 
or  by  persons  who  may  be  interested,  but 
who  are  not  precisely  ascertained,  the  circum- 
stances of  the  case  must  prescribe  the  form 
of  the  stipulations  of  the  covenant. 

othly.  To  zchom  the  fine  shall  be  levied. — 
With  a  view  to  an  action  for  damages,  the 
covenant  should  stipulate  that  the  fine  shall 
be  levied,  either  to  particular  persons,  or, 
as  the  intention  may  require,  to  persons  to 
be  named  or  designated  by  request.  In 
technical  propriety,  the  fine,  when  levied  to 
two,  should  be  to  them  and  the  heirs  of  one 
of  them.  With  a  view  to  a  case  thus  circum- 
stanced, the  general  form  of  covenants  is  to 
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acknowledge  and  levy  a  fine  to  the  said 
A.  B.  and  C.  D.  and  their  heirs,  or  the  heirs 
of  one  of  them.  The  more  correct  form  is 
to  covenant  to  levy  the  fine,  to  the  two  and 
the  heirs  of  A.  B.,  or  to  the  heirs  of  one 
of  them,  general!}^,  without  ascertaining  the 
person  to  whom  the  inheritance  is  to  be 
granted.  The  intention  may  also  call  for 
other  forms  in  this  part  of  the  covenant. 
Each  species  of  fine,  and,  in  particular,  the 
fine  SU7'  coiicemt  for  years,  requires  some  va- 
riations to  adapt  the  covenant  to  the  nature 
of  the  fine.  These  variations  should  keep 
in  view  the  form  of  the  fine  to  be  levied,  so 
as  to  prescribe  with  precision  the  acts  which 
may  be  necessary  to  be  done,  and  secure  the 
rioht  of  havino;  them  observed.  It  must  not, 
however,  be  forgotten,  that,  with  a  view  to 
the  operation  of  a  fine  by  way  of  nonclaim, 
the  fine  should  be  levied  by  or  to  a  person 
who  has  an  estate  of"  freehold.  It  is  not 
necessary,  as  some  have  imagined  (g),  that 
the  conusor  or  con  usee  shall  have  the  inmie- 
cUate  freehold.  It  is  sufficient  that  he  has 
an  estate  of  freehold,  in  reversion  or  remain- 
der. This  may  be  collected  from  those  au- 
thorities {h)  in  which  it  has  been  decided, 
that  a  fine  levied   by  a  person  seised  of  an 


(g)  Kotic  V.   Power,  1  New      /tampion   v.    Carhamptoii,  Irish 
Rep.  32.  T,  Rep.  567.    Jeiik.  Cent.  254. 

(A)  Co.  Litt.    208,    a.  Car- 
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estate  in  remainder  or  reversion,  may  ope- 
rate to  bar  the  title  of  a  stranger,  even  for 
the  benefit  of  the  tenants  of  prior  estates 
connected,  in  privity  of  estate,  with  the 
person  by  whom  the  fine  is  levied.  These 
observations  are  intended  to  support  the 
authority  of  Anne  Twist's  case  (i),  though 
the  decision  in  that  case  was  lately  ques- 
tioned, (k) 

In  Anne  Tzmsfs  case,  one  seised  of  lands 
in  fee,  married  a  wife,  and  after  made  a 
lease  of  this  land  to  A.  for  life,  the  remain- 
der to  B.  in  fee ;  and  B.  levied  a  fine  with 
proclamations,  and  the  husband  died ;  and 
the  wife  did  not  make  her  claim,  &c.  within 
five  years  after  the  death  of  her  husband  ; 
thereby  she  was  barred  of  her  dower  for 
ever,  notwithstanding  the  estate  for  life  in 
A.  ;  but  if  the  remainder  of  B.  had  been  put 
to  a  right  at  the  time  of  the  fine  levied, 
she  might  have  avoided  the  fine  by  plea, 
quod  partes  finis  nihil  habuerimt,  Sec. 

The  ground  of  ^/?7?e  Twist's  case  is,  that 
the  widow  had  merely  a  right  or  title  of 
dower  ;  that  this  right  or  title  was  to  be  en- 
forced against  A.  during  the  continuance  of 
his  estate,  and,  after  the  determination  of 
that  estate,  against  B.  The  fine  levied  by 
C  was  sufficient  to  protect  his  estate  against 

(0  Shep.  T.  28.     Hob.  265.  (A)  i  New  Rep.  37. 
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all  rights  and  titles  not  enforced  in  due 
time  ;  and  the  prior  lenant  for  life  may  take 
the  benefit  of  the  fine,  as  the  more  effectual 
means  of  protecting  the  title  of  B,  who 
claims  under  the  same  title  as  A.  and  in  op- 
position to  the  widow.  The  principles  of 
this  doctrine  are  in  Co.  Litt.  298,  a.  in  which 
this  passage  will  be  found  : — "  By  this  some 
'  have  gathered,  that  if  a  disseisor  make  a 

*  lease  for  life,  reserving  the  reversion  to 
'  himself,  and  the  disseisee  confirmeth  the 
'  state  of  the  disseisor,  that  he  may  enter 
'  upon  the  lessee,  because  the  estate  of  him 
'  in  the  reversion  dependeth  not  upon  the 
'  slate  for  life,  as  the  remainder:  but  all  is 
'  one  ;  for  by  the  confirmation  made  to  him 

•  in   the  reversion,  all  the  right  of  him  that 

•  confirmeth  is  gone,  as  well  as  when  he 
'  maketh  it  to  him  in  remainder  ;  and  he 
'  cannot,  l)y  his  entry,  avoid  the  estate  of 
'the  lessee  for  life;  but  he  must  avoid  the 
'  slate  of  the  lessor,  which  against  his  own 
'  confirmation  he  cannot  do  ;  and  it  hath 
'  been  adjudged,  that  if  a  disseisor  make  a 
'  lease  for  life,  and  after  levy  a  fine  of  the 

*  reversion  with  proclamations,  and  the  five 
'  years  pass,  so  as  the  disseisee  is  for  the  re- 
'  version  barred,  he  shall  not  enter  upon  the 
'  lessee  for  life." 

From  this  passage  it  will  be  collected^ 
that  a  fine  may  operate  by  way  of  non-claim, 
though  it  is  levied-  by  a  person  who  has  not 

VOL.  II.  H 
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the  immediate  freehold,  but  merely  an  estate 
of  freehold  in  reversion,  expectant  on  an 
estate  of  freehold  in  another  person.  This 
point  is  fully  treated  oF  in  the  former  volume, 
in  the  chapter  on  Fines. 

6thly.  The  covenant  ought  oho  to  stipulate  in 
what  court  the  fine  shall  be  levied.  —  It  is  ne 
cessary  to  the  validity  of  a  fine,  that  it  shall 
be  levied  in  a  court  having  jurisdiction.  The 
greater  part  of  the  lands  in  the  kingdom 
lie  within  the  jurisdiction  of  the  courls  at 
Westminster ;  and  as  to  many  lands,  the 
courts  at  AVestminster  and  the  inferior  courts 
have  a  concurrent  jurisdiction  ;  and  a  fine, 
as  a  conveyance,  may  be  levied  in  either 
court  with  equal  effect  ;  except  that  fines 
in  i)tferior  courts  cannot,  unless  there  is  an 
act  of  parliament  for  the  purpose,  be  levied 
with  proclamations  so  as  to  bar  the  issue  in 
tail,  or  confirm  a  title  by  nonclaim.  Lands 
in  ancient  demesne  are  within  the  jurisdiction 
of  the  courts  of  Westminster  ;  but  to  levy 
a  fine  of  lands  in  ancient  demesne  in  the 
courts  of  Westminster  is  a  deceit  on  the 
lord,  and  he  maj^  reverse  the  fine  by  writ  of 
disceit.  Till  the  fine  is  avoided,  it  remains 
in  force,  and  governs  the  title.  When 
avoided  by  the  lord  it  is  said  to  be  avoided 
as  between  the  parties.  If  levied  with  pro- 
clamations, it  will  bar  the  issue  in  tail,,,  pj 
may  gain  a  title  by  nonclaim ;    and    yet  a 
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fine  levied  in  the  courts  of  ancient  demesne 
cannot  be  proclaimed  without  a  custom  for 
that  purpose,  and  consequently  can  neither 
bar  the  issue  in  tail,  or  give  any  security  to 
the  title  by  way  of  nonclaim.      It  is  said, 
however,    that  under  a  custom,    a  fine  with 
proclamations  may  bar  an  in  tail  of  lands  in 
ancient  demesne  (/).     When  there  is  an  in- 
lail  of  lands  held  in  ancient  demesne,  a  cus- 
tomary recovery  should    be    suffered   in    the 
lord's   court.     By  this  assurance,    the  intail 
and  the  remainders  expectant  thereon  may 
be  barred.     Even  without  a  custom,   a  fine 
in  the  lord's  court  will  have  every  operation 
of  a  fine  at  the  common  law.     It  may  dis- 
continue an   estate-tail,   although  it    cannot 
bar  it  (m).     Titles  depending  on  fines  levied 
in  the  courts  at  Westminster,  of  lands  in  an- 
cient demesne,   generally  become  involved  in 
great  confusion.     As  the  law  on  this  subject 
is  interesting,  and  not  collected  in  any  par- 
ticular work,   it  may  be  acceptable  to  state 
some  points  on  this  subject,  and  to  suggest 
some    of    those    difficulties    which    arise    in 
practice. 

1st.  The  fine,  while  it  remains  in  force,  is 
good  as  between  the  parties,  and  will  ope- 
rate as  against  all  persons  claiming  under  the 

(/)  Dyer,  373.      Lord   Coke  (m)  Hunt  v.  Bourne,  1  Salk. 

treated  the  custom   as   void.   4      Q40.     1  Vol.  p. 
Ins.  370. 
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conusor  (;?);  and,  even  (ibough  ihis  is  doubt- 
ful) ihe  issue  in  tail  ;  willi  the  exception  of 
the  lord  of  the  manor,  by  reason  of  his  right 
to  avoid  ihc  fine,  as  a  disceit  against  him. 

2dly,  Though  the  fine  first  levied,  when 
that  fine  is  the  act  which  chano-es  the  lands 
from  the  customary  tenure  to  the  tenure  by 
ancient  demesne  can  never  become  a  bar  to 
the  right  of  the  lord  to  avoid  that  fine  by 
disceit,  a  subsequent  fine  may  operate  by 
way  of  nonclaim,  and  bar  to  the  remedy  of 
the  lord  (o).  The  first  fine  is  injurious  to  the 
lord,  but,  upon  the  technical  rule,  that  non 
potest  adduci  exceptio  ejusdem  rei  cifjus  peiitur 
dissolutio  ip),  this  fine  can  never  operate  to 
bar  the  lord.  The  same  objection  does  not 
hold  against  a  second  fine  (q) :  and,  when 
the  lord  is  barred  of  his  remedy  by  writ  of 
disceit,  the  lands  will,  it  is  apprehended, 
though  with  some  doubt,  become  positively 
and  absolutely  frank-fee.  It  is  obvious  also 
that  a  first  fine  may  operate  by  nonclaim 
when  the  tenure  is  changed  into  fiank-fee. 

3dly,  When  the  lord  avoids  the  fine  by 
disceit,  and  the  lands  are  restored  to  the 
tenure  of  ancient  demesne^  the  fine,  as  a  fine, 
is  as  to  the   lands  of  the  tenure  of  ancient 


(n)  1  R.  Abr.  326.  1.  42,  Plow,  Com.  370. 

(o)  2  Inst.  (^)  2  Inst-  519.  Plow.  Comnj. 

(p)  Bac.    Maxims,    Reguk       370.  in  Marg.  T.  Raym.  462. 
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t^emesne,  and  these  lands  only  (r),  actually 
avoided,  as  between  the  parlies,  and  all  per- 
sons claiming  under  them  (5) ;  and,  in  conse- 
quence, there  is  not  any  change  of  tenant ; 
but  a  confirmation  or  release  will  preserve  the 
right  of  the  tenant  (t).  By  means  of  a  fine, 
the  lands  become  frank-fee,  so  long  as  the 
fine  remains  in  force.  The  regular  mode  of 
avoiding  the  fine,  and  restoring  the  land  to 
the  jurisdiction  of  the  lord  in  ancient  de- 
mesne, is  to  prosecute  a  writ  of  disceit.  It 
often  happens,  that  after  a  fine  has  been  le- 
vied, and  before  it  has  been  actually  avoided 
by  writ  of  disceit,  the  parties  lev}^  fines 
or  suflTer  recoveries  in  the  court  of  ancient 
demesne  ;  and  it  becomes  a  question  whe- 
ther these  acts  are  not  to  be  considered  as 
coram  non  jiidice,  by  reason  of  the  former 
fine,  and  that  the  lands  are  frank-fee  for  the 
time. 

This  question  involves  some  nicety ;  nor 
can  the  law  on  this  point  be  clearly  collected 
from  the  books.  In  one  case  (u),  it  seems 
to  have  been  supposed,  that  the  lands  might 
remain  ancient  demesne,  as  against  persons 
claiming  under  a  paramount  title,  although 
they  were  frank- fee  as  between  the  parties. 


-cr  ..(r)  1  U.  A.  327.  i.  16.  25.  (t)  F.  N.  R.  98.  A. 

:(*)  4  Inst.   270.  Com.   Dig.  («)  50  K.  3- 10.  2-5.  50E.3. 

Anc.  Dem.  24.  b.  1  R.  A.  326. 
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and  even  against  ihe  lord.  But  in  Kitchen  (x), 
a  recovery  sufltred  in  the  court  of  ancient 
demesne,  wliile  the  lands  were  frank-fee,  is 
treated  as  coram  non  jucUce ;  and  the  case  in 
which  the  parties  sued  in  ancient  demesne, 
while  a  disseisin  was  in  force,  seems  to  have 
been  in  the  instance  of  a  disseisin  by  the 
lord  (?/).  So  if  fines  are  levied  or  recoveries 
suffered  in  the  courts  of  Westminster-hall, 
during  the  time  the  lands  are  held  as  frank- 
fee,  it  is  difficult  to  comprehend  how  these 
assm-ances  will  be  bindins:  on  the  tille,  in 
the  event  that  the  oriainal  fine  shall  be 
avoided,  and  the  lands  restored  to  the  te- 
nure of  ancient  demesne.  The  lord  cannot 
be  bound  by  the  acts  of  his  tenant,  except 
by  a  fine  and  non-claim.  It  has  sometimes 
been  supposed,  that  a  writ  of  disceit  is  in 
the  nature  of  a  writ  of  error,  and  limited 
by  the  statute-law  {z^  to  twenty  years.  That 
statute,  however,  does  not  seem  to  apply  to 
any  errors,  except  those  of  form.  From  the 
preamble,  it  is  nearly  evident  that  the  sta- 
tute does  not  extend  to  the  want  of  right  to 
levy  the  fine  or  suffer  the  recovery,  or  the 
want  of  jurisdiction  in  the  court  to  entertain 
the  fine  or  recovery. 

If  it  were  quite  certain,  as  the  better  opi- 


(x)  On  Jurisdict.  p,  (z)  lO  &  ii  W.  3.  c.  14. 

{y)  1  11.  A.  325.  1.5. 
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nion  seems  to  be  (o),  that  persons  having  pa- 
ramount titles  could  not  sue  in  the  courts  of 
ancient  demesne,    while  the  lands  remained 
of  the  tenure  of  frank-fee,  it  would  be  clear 
that  a  release  or    confirmation   by  the  lord, 
having  the  fee-simple,  or  any  odier  act  which 
puts  an  end  to  the  right  of  avoiding  the  fine 
or  recovery  by  writ  of  cUsceit,  would  make 
the  lands  completely    frank-fee  (6),  and  the 
title  free  from  all  objection,  except  as  against 
the  claims   of   all    those  who  had  any  sub- 
sisting titles  ;  and  they  must  sue  in  the  supe- 
rior courts,  instead   of  suing  in  the  courts  of 
ancient  demesne,  for  establishing  these  titles. 
This    will    make    the    theory  consistent.     It 
seems  a  solecism  in  law,  that  the  lands  shall 
remain,  as  of  the  tenure  of  ancient  demesne, 
as    against  persons   having  paramount  titles, 
while  they   are  frank-fee  as  against  the  lord, 
to   whom  alone   the  fine  or  recovery  is  sup- 
posed, by  law,  to  be  an  injury.     These  obser- 
vations, however,  are  not  intended  to  deny 
that  lands  may  become  frank-fee  for  a  time, 
as  by  a  fine,  for  life  ;  a  release  of  the  seig- 
nory,  by  a  person  who  is  tenant  for  life,  or 
by  a  confirmation  for  life.     In  all  these  and 
the  like  inslances  (c),   it   is   reasonable,  and 
quite    consistent    with    principle,    that    the 

(a)  F.  N.  B.  98,  a.  Salk.  57.  (t)   \    R.    A.  325,  326.  Kit. 

1  U.  A.  Aiit.  Dem.  7.  Juriscl.  97,  b.     1   K.  Abr.  325. 

{b)  Salk.57.  &  F.  N.  B.98.        1.  42. 
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lands  should  be  considered  as  of  the  tennfe 
of  ancient  demesne,  when  the  act  by  which 
they  were  made  frank-fee,  for  a  time,  ceases 
to  have  operation.  It  will  easily  be  ima- 
gined, thai,  during  the  interval,  the  lille 
will  be  involved  in  considerable  difficulty, 
renderinix  it  exlremelv  doubtful  to  ascertain 
in  what  court,  viz.  the  court  of  ancient  de- 
mesne or  the  superior  court,  those  assurances 
by  which  the  title  is  to  be  regulated,  as  fines 
and  recoveries,  ought  to  be  transacted.  The 
sole  object  of  these  observations  is  to  suggest 
caution,  and  stimulate  inquiry  ; — with  very 
little  confidence,  that  the  observations  which 
are  submitted  to  the  reader,  can  be  implicitly 
or  safely  relied  on. 

The  law  on  titles  involving  these  circum- 
stances requires  a  very  careful  and  minute 
investigation.  Lands  within  the  counties  pa- 
latine, and  also  lands  in  Wales,  are  within 
peculiar  and  exclusive  jurisdictions.  The  fine 
must  be  levied  in  the  courts  having  jurisdic- 
tion over  those  lands.  There  is  no  concurrent 
jurisdiction  in  the  courts  at  Westminster ; 
and  a  fine  levied  in  the  court  of  Common 
Pleas  at  Westminster,  of  lands  in  one  of  these 
peculiar  and  exclusive  jurisdictions,  is  con- 
sidered as  coram  non  jiidice,  and  is  actually 
void,  and  not  merely  voidable  (d). 

(d)  2  Inst.  557.  4  Inst.  205. 
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'^  The  covenant  should  also  stipulate  upon 
whose    rcqut'sl,     and    at    whose    cost    and 
charges,  the  fine  is  to  be  levied.     This  sti- 
pulation must  vary  with    ihe   circumstances. 
The    request    ought,    for   the    most   part,   to 
proceed  trom  the  persons  interested  in   hav- 
ing  the   fee   levied,    or   by    those    who    are 
named  as  trustees  to  protect  the  interest  of 
other  persons.      The   necessity,  also,   of  ex- 
pressing any  request,  is  superseded  in  those 
instances   in  which   the  time   is  fixed  within 
which  the  fine  shall  be  levied.     Other  varia- 
tions  take    place   respecting   the   costs.     As 
often  as  a  fine  is  necessary  to  complete  the 
title  of  a   vendor,   or  discharge   the  incum- 
brance  of  dower,   the  general  practice  is  to 
have  the  fine   levied  at  the  costs  of  the  sel- 
ler ;    but   if   such   fine  is  merely  by  way  of 
caution   rather   than   necessity,   it  ought,  in 
good    reason,    to   be  at  the  expense  of   the 
purchaser  or  person  by  whom  it  is  required. 
When  a   husband   and  wife   levy  a   fine   to 
convey  the  estate,  or  to  bar  the  claim  of  the 
wife,   with   a    view  to    any  arrangement   for 
the   benefit  of  the   husband,    or  any  family 
arrangement,    it   is   of   course    that   the  fine 
shall   be  levied   at  the  expense   of  the  hus- 
band.     Tenants   in    common,    coparceners, 
joint-tenants,  and  other  persons  having  par- 
tial interests,  do,   for  the  most  part,  contri- 
bute towards   the  ex|){^nsc  of  a  fine  in   the 
proportions   in    which    they  ai*c    interested. 
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The  reasonable  practice  is,  to  adapt  the  re- 
gulalion  so  as  to  take  the  expense  out  of 
the  fund.  It  is  by  no  means  unusual  to 
make  tenants  in  common  and  other  part- 
owners  conlribule  in  equal  shares  towards 
the  expense  of  a  fine,  although  their  shares 
are  very  unequal.  In  short,  the  expression 
of  the  deed  must  vary  with  the  inlenlion  of 
the  parties  ;  and  it  follows,  that  the  inten- 
tion must  be  consulted  before  it  can  be 
expressed. 

8thly.  As  to  the  parcels. — The  fine  ought, 
either  in  terms,  or  by  reference,  to  specify, 
or  at  least  comprise,  the  parcels  of  which 
the  fine  is  to  be  levied.  Sometimes  the  par- 
cels are  described  in  a  former  part  of  the 
instrument,  as  is  the  case  when  the  instru- 
ment contains  a  conveyance  of  the  lands; 
or  the  parcels  are  introduced  by  way  of  re- 
cital. In  that  case,  words  of  reference  to 
the  parcels  are  sufficient.  These  words  may 
be  more  or  less  specific,  according  to  the  cir- 
cumstances. Nothing  more  is  necessary,  than 
to  express  the  intention  of  the  parties  clearly 
and  (iistinctlv,  so  as  to  leave  no  doubt  of  the 
intention.  When  all  the  parcels  are  to  be 
included,  the  reference  may  be  general,  in 
these  or  the  like  terms,  viz. 

All  the    messuages,   <j-c.   hereby   released,  or 
other iiise  assured,  or  intended  so  to  be. 
o.  Should  the  intention  require  a  seleclioaor 
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specification,  the  words  proper  for  that  pur- 
pose must  be  iiUroduced,  and  some  promi- 
nent and  distinguishing  circumslance  should 
be  fixed  on.  The  following  forms  will  sug- 
gest the  variations  which  generally  occur  in 
this  part  of  the  deed,  viz. 

The  said  messuage,  Sj-c.  hereinbefore  de- 
scribed, to  be  called  ;  or 

The  said  messuage,  SfC.  hereinbefore  in 
part  described  to  be  situate  in  the  parish 
of  ;  or 

The  said  hereinbefore  de- 

scribed to  be  in  the  tenure  or  occupation 
of  ;  or 

The  undivided  rnoiety  or  half  part,  late 
of  the  said  A.  B.  of  and  in  the  messuages, 
^-c.  hereby  released,  <^c. ;  or 

Of  and  in  the  messuage,  SfC.  herein^ 
before  described,  to  be  called,  ^c 
These  examples,  which  admit  of  infinite 
variety,  will  sufl[iciently  call  the  attention 
to  the  point  material  to  be  observed  in  this 
part  of  the  deed.  As  often  as  the  deed  is  in- 
dependent of  any  other  conveyance  than  the 
intended  fine,  the  parcels  are  lo  be  described 
fully  in  the  covenant,  or  in  some  other  part 
of  the  instrument ;  or  at  least  they  are  to  be 
described  by  such  general  and  comprehen- 
sive terms,  as  will  have  the  twofold  object 
of  embracing  the  parcels  of  which  the  fine 
is  to  be  levied,  and  excluding  all  other  par- 
cels not  intended  to  pass  by  the  fine.     TiiQ 
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advantage  of  a  full  description  is  great,  and 
ver}'^  sensibly  teU,  as  often  as  it  may  be  ne- 
cessary, on  account  of  any  omission  of  par- 
cels in  ihe  fine,  to  move  the  court,  in  which 
the  fine  is  levied,  for  an  amendment  in  re- 
gard lo  the  parcels.  There  is  also  the  ad- 
vantage common  to  all  other  transactions, 
that  the  certainty  of  the  parcels  will  wholly, 
or  in  a  great  nu^asure,  apjiear  from  the  in- 
ternal evidence  of  the  deed,  without  refer- 
ence lo  the  other  deeds,  which  eventually 
may  be  lost ;  or  to  extraneous  evidence, 
which  it  may  be  difficult  to  procure.  The 
general  rule  respecting  parcels  sc  ems  to  be, 
to  preserve  the  same  description,  as  near  as 
may  be,  through  successive  deeds  ;  to  make 
no  variation  in  them,  except  in  cases  which 
necessarily,  by  reason  of  some  division  or 
change  in  the  nature  of  the  property,  or  the 
like  circumstances,  call  for  such  variation. 
On  this  subject,  the  obseivalions  most  ma- 
terial to  be  regartled  in  practice,  will  be  in- 
troduced in  the  chapter  treating  of  Releases. 
No  one,  except  those  that  are  in  the  habit 
of  perusing  a  great  number  of  abstracts,  can 
easily  judge  of  the  inconveniences  which 
arise  from  frequent  changes  in  the  descrip- 
tion of  the  parcels.  As  connected  with  this 
subject,  it  is  also  to  be  noticed,  that  the 
covenant  either  enumerates  the  names  by 
which  the  parcels  are  to  be  described  in  the 
fine,  as  by  the  name  of  10  messuages,  <S^c. 


THE  USES  OF  FINES.  109 

generally  adding  (b}^  way  of  taking  off  the 
materialily  of  any  error  in  ibis  particular) 
the  clause,  "  by  sucb  other  name  and  names, 
"  &;c.  f  or  the  covenant  merely  refers  to  the 
general  mode,  in  which  the  parcels  shall  be 
comprised,  without  descending  to  enumera- 
tion. The  latter  mode  gives  least  trouble  in 
practice;  and  the  only  preference  due  to  the 
former  mode  is,  that  it  fully  declares  the  in- 
tention of  the  parties,  by  ascertaining  the 
denomination  under  which  the  parcels  are  to 
pass,  and  bringing  the  case  within  those  de- 
cisions, by  which  it  has  been  held,  that  the 
parcels  may  pass  by  any  denomination  given 
to  them  by  the  parties  (e). 

The  covenant  also  expresses,  that  the  fine 
is  to  be  with  proclajnations.  This  is  done 
without  any  regard  to  the  circumstances 
whether  the  proclamations  are  material  to 
the  object  of  the  parties  in  levying  the  fine. 
It  arises  from  the  practice,  that  most  fines 
are  now  levied  with  proclamations,  without 
considering  whether  the  proclamations  are 
necessary,  or  may  eventually  be  of  any  ad- 
vantage. The  omission  of  this  part  of"  the 
covenant  would  not  be  deemed  of  any  impor- 
tance, except  in  those  cases  in  which  the  sole 
use  of  a  covenant  is  to  alford  the  right  to  spe- 
cific relief  in  equity,  or  to  damages  in  an  ac- 
tion at  law,  for  a  breach  of  the  covenant.     In 

(<)  See  1  Vol.  p.  237. 
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many  instances,  the  covenant  is  rather  form 
than  substance.  It  is  of  the  latter  descrip- 
tion onl}^  when  it  may  be  necessary  to  resort 
to  the  covenant  as  the  means  of  afFordin^  a 
compensation  in  damages  for  a  breach  in 
the  observance  of  it;  and  the  covenant  should 
be  prepared  with  this  view  in  all  those  cases 
in  which  any  other  person  than  the  covenantor 
is  interested  in  having  a  performance  of  it. 
The  exceptions  only  are  in  those  instances  in 
which  the  fine  is  acknowledged  at  the  same 
time  that  the  covenant  is  executed  ;  and  the 
material  part  of  the  intention  is  accomplished 
by  this  more  effectual  part  of  the  assurance. 
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Of  the  Declaration  of  Uses. 

A  well  prepared  declaration  will  be  in  this 
form,  or  to  this  effect,  namely, — 

And  it  is  hereby  granted,  declared,  and 
agreed  by  and  between  all  the  said  parties 
to  ihese  presents,  as  far  as  they  are  interested 
in  the  premises,  and  they  hereby  severally 
and  rcspeclively  direct  and  appoint,  that  the 
fine  or  fines  lo  be  so  as  aforesaid,  or  in  any 
other  manner,  or  at  any  other  time  or  times, 
acknowledged  and  levied  ;  and  also,  all  and 
every  fine  and  fines,  common  recovery  and 
recoveries,  and  other  assurances  whatsoever, 
at  any  time  or  times  heretofore,  and  lo  be 
at  any  time  and  from  time  to  time  hereafter, 
acknowledged,  levied,  suffered,  made,  and 
executed  ol"  the  said  ,  hereby 

or  intended  so  lo  be,  or  any  of  them,  or 
any  part  or  parcel  of  the  same,  either  alone 
or  jointly  with  any  other  lands,  tenements, 
or  hereditaments  wiialsoever  by  or  between 
the  said  parlies  to  these  presents,  or  any  of 
them,  either  alone  or  jointly  and  together 
with  any  other  person  or  persons  whomso- 
ever, or  to  which  they  or  any  or  either  of 
them,   is   or   are,  or  shall  or  may  be,  parties 
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or  privies,  or  a  party  or  a  privy,  shall  be  and 
enure,  and  sliall  be  conslrued,  adjudged, 
expounded,  decreed,  and  [nkcn  to  be  and 
enure,  and  the  same  is  and  are,  and  was 
and  were  meant  and  inlended,  and  is  and 
are  hereby  di reeled  and  dechircd  lo  be  and 
enure;  and  that  the  person  or  persons  lo 
whom  the  said  fine  or  fines,  common  recovery 
or  recoveries,  and  other  assurances  respec- 
tively, have  and  hath  been  and  shall  or  may 
be  levied,  suffered,  made,  and  executed,  shall 
stand  and  be  seised,  as  to,  for,  and  concern- 
ing the  said  hereby 
and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and 
appurtenances,  to  the  use,  &c. 

This  declaration  embraces  various  objects : 

1st.  It  expresses  by  whom  the  declaration 
is  made. 

2dly,  The  fines  or  other  assurances  of  which 
the  uses  are  lo  be  directed  by  the  declara- 
tion. 

3dly,  The  parcels  to  which  alone  the  de- 
claration applies. 

1st.  It  is  highly  proper  that  the  declara- 
tion should  express  the  parlies  between  whom 
it  is  made;  and  the  attention  is  to  be  di- 
rected to  the  object,  that  the  declaration 
shall  be   the   language  of   all    persons  con- 
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cerned  in  interest,  and  who  have  a  right  to 
direct  the  uses  of  a  fine. 

These  and  the  following  observations  will 
be  found  equally  relevant  to  the  declaration 
of  the  uses  of  a  fine,  and  the  declaration  of 
the  uses  of  a  recovery. 

In  Nightingale  v.  Ferrers^  {n)  "  Robert 
^'  Earl  Ferrers,  being  seised  for  his  life  only 
"  of  his  family  estates,  with  remainder  to  his 
**  first,  &c.  sons  in  tail  male  successively,  had 
"  several  sons,  the  first  of  whom,  named 
*'  Robert,  was  an  infant  of  about  seventeen. 
*'  A  very  advantageous  match  being  agreed 
"  upon,  betwixt  the  eldest  son  and  the  only 
"  daughter  of  Sir  Humphry  Ferrers,  articles 
"  were  entered  into,  dated  the  26th  of  Sep- 
*'  tember,  1688 ;  and  the  Lord  Ferrers  and 
"  his  eldest  son  Robert  were  parties  to,  and 
*'  sealed  the  said  articles,  whereby  the  Lord 
"  Ferrers  covenanted,  that  he  and  his  said 
"  eldest  son  should,  within  a  year  after  the 
"  son  should  come  of  age,  by  fine  or  reco- 
"  very,  or  such  other  good  conveyances  or 
"  assurances  as  the  lady's  counsel  should 
*'  advise,  convey  and  settle  the  bulk  of  the 
"  family  estate  to  certain  uses,  &c. 

"  The  marriage  took  effect,  and  the  infant 
"  eldest  son,  having  thus,  during  his  infancy 
^'  sealed  this  deed,   together  witli  his  father, 

(«)  3  P.  Wins,  2oG, 
VOL.  II.  I 
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'^  afterwards  came  of  age,  and  pursuant  to 
"  the  covenant,  uitliin  the  year  after  coming 
*'  of  age,  viz.  in  Michaelmas  term  then  next 
"  following,  joined  with  his  father  in  levying 
"  a  fme  and  suffering  a  recovery ;  but  there 
"  was  no  deed,  after  the  most  diligent  search, 
"  to  be  found,  for  leading  the  uses  of  this 
"  iine  and  recovery.  Afterwards  the  Lord 
"  Ferrers  revoked  the  uses  of  all  the  premises 
*'  limited  to  his  younger  sons  and  their  issue, 
"  except  as  to  the  manors  of  Astwell  and 
"  Falcott.  Robert  Shirley,  the  eldest  son, 
"  soon  after  died,  as  did  also  his  said  wife, 
"  leaving  issue  only  one  daughter,  who  was 
"  after\vards  married  to  the  Earl  of  Northamp^ 
"  ton.  And  the  late  Earl  Ferrers,  and  also 
"  the  sons  who  were  elder  than  the  present 
"  Earl  Ferrers,  (who  had  been  found  a 
"  lunatic),  were  dead  without  issue  male. 

"  This  matter  was  formerly  stirred  before 
"  the  Lord  King,  who  was  of  opinion,  that 
"  the  said  articles  could  be  intended  as  pre- 
*'  paralory  only  to  something  further,  and 
"  would  not,  of  themselves,  amount  to  a 
"  declaration  of  the  uses.  But  now  coming 
"  again  before  his  Honor,  he  observed, 
"  Though  slight  words  will  declare  the  use 
"  of  a  fine.  Sec.  yet  here  are  no  words  at  all 
"  used  by  the  infant  son,  who  did,  it  is  true, 
"  join  w4th  his  father  in  executing  the 
**  articles,  but  it  was   the  Lord   Ferrers,  the 
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father  only,  who  covenanted,  that  he  and 
his  son  would  levy  the  fine,  and  suffer  the 
recovery  to  these  uses.  The  most  then 
that  can  be  made  of  this  case  is,  that  here 
a  fine  and  recovery  by  the  father  and  son, 
the  one  tenant  for  life,  the  other  remain- 
der-man in  tail ;  and  the  uses  are  declared 
*-  by  the  father,  the  tenant  for  life  onlv, 
which  can  in  no  way  affect  the  uses  of  the 
remainder  in  tail.  Neither  can  it  be  rea- 
sonable to  interpret  the  son's  sealing  a 
deed  (so  blind  and  uncertain  in  its  nature) 
to  divest  such  infant  son  of  the  inherit- 
ance of  this  great  estate,  and  to  make  him 
but  tenant  for  life  thereof.  The  case  put, 
of  an  infant's  afiirming  a  lease  for  years, 
made  during  his  infancy,  by  acceptance  of 
the  rent  after  he  comes  of  age,  is  not  si- 
milar ;  because  there  the  rent  is  in  lieu  of 
the  profits  of  the  land ;  whereas  in  the 
principal  case  no  rent  was  reserved,  nor 
any  inheritance  given  to  the  son  in  return 
for  the  inheritance  of  this  great  estate, 
which  the  other  side  would  construe  him 
out  of.  Besides,  this  is  a  stale  point, 
given  up  by  Earl  Washington,  the  present 
EarKs  elder  brother,  who  gave  the  Earl 
and  Countess  of  Northampton  1.5,000/.  to 
join  in  a  fine  and  recovery,  to  re-setlle  the 
whole  family  estate,  which  accordingly  has 
been  done  in  a  solemn  manner,  and  some 
provision  (though  a  small  one)  has  been 
I  2 
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"  made  for  the  unfortunate  present  Earl, 
"  the  lunatic.  Wherefore  the  Master  of  the 
"  Rolls,  agreeably  to  the  opinion  of  Lord 
"  King,  disallowed  and  overruled  this  claim, 
*'  as  likely  to  put  the  lunatic  Earl  to  an 
"  unprofitable  expense,  and  an  unsuccessful 
"  suit/' 

Whether  a  like  case  would  receive  a  like 
decision  at  this  day  may  be  doubted.  It 
will  be  sufficient,  however,  that  the  intention 
of  the  parties  to  declare  the  uses,  shall  ap- 
pear ;  and  it  may  be  done  by  an  agreement 
less  formal  than  the  precedent  given  in  this 
work.  Even  an  instrument  in  the  form  of 
a  conveyance  may  amount  to  a  declaration  of 
the  uses  of  a  fine  ;  and  therefore,  if  husband 
and  wife  levy  a  fine,  and  afterwards  make 
a  conveyance,  this  conveyance,  though  not 
oood,  of  itself,  as  a  conveyance  by  the  wife, 
may  operate  as  a  declaration  of  the  uses  of 
the  fine,  so  as  to  be  binding  on  her  and  her 
heirs.  So  the  declaration  in  favour  of  the 
conusee  may  be  without  deed  as  well  as  by 
deed ;  but  uses  cannot  be  declared  without 
a  writing.  Uses  may  result  to  the  former 
owner  from  the  absence  of  a  declaration  in 
writing,  or  they  may  be  negatived  by  shew- 
in  o-  that  a  conusee  was  to  retain  the  benefit  of 
the  legal  estate,  and  consequently  was  to  be 
exempt  from  uses. 

The  cases   cited  in   the  former  volume  (o) 

(o)  1  Vol.  p.  311.  Rre  V.  Pdphara,  Doug.  p.  25. 
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will  also  shew,  that  when  several  persons, 
having  distinct  estates,  levy  a  fine  or  suffer 
a  common  recovery,  and  the  uses  are  de- 
clared by  some  only  of  these  persons,  the 
use  will  result  to  those  owners  who  do  not 
join  in  the  declaration,  according  to  their 
former  estates.  To  these  observations  it  is 
to  be  added,  that  if  A.  and  B.  being  succes- 
sively tenants  in  tail,  join  in  suffering  a  com- 
mon recovery,  A.  alone  may  declare  the  use; 
and  in  the  absence  of  declaration  by  him, 
the  use  will  result  to  him  in  fee-simple.  But 
when  two  persons  so  circumstanced  join  in 
levying  a  fine,  each  must  declare  the  use  pro 
interesse  suo,  or  in  default  of  declaration  the 
use  of  his  estate  will  result  to  him. 
'  It  has  already  been  noticed,  that  the  uses 
of  a  fine  already  levied  cannot  be  declared 
by  any  other  means  than  a  deed.  Such  is 
the  express  enactment  of  the  statute  of  4  &  5 
Anne,  c.  16. 

2dly,  It  will  be  sufiicient  to  direct  or  de- 
clare the  uses  of  the  particular  fine,  levied 
or  to  be  levied  ;  but  experience  and  the  in- 
formation derived  from  the  decided  cases, 
have  dictated  the  caulion,  tliat  the  declara- 
tion shall  extend  to  all  other  fines,  &c.  l{;vied 
and  to  be  levied,  &c.  as  well  as  the  particular 
fine  levied  or  to  be  levied,  of  which  uses  are 
to  be  declared.  Hence  the  form  is  adapted 
to  bring  within  its  sc()j:)e  every  fine,  recovery, 
or  other  assurance,  levied  or  to  be  levied,  &c. 

1  3 
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of"  Avhich  the  uses  are  or  shall  be  in  an  exe- 
cutory state,  so  as  to  be  reached  by  this 
declaration.  And  Avhen  the  decisions  shall 
be  attentively  examined,  its  utility  will  be 
discovered,  since  every  assurance  in  which 
any  of  the  parlies  are  or  may  be  interested, 
so  as  to  give  them  a  right  to  direct  or  con- 
troul  the  uses,  are  within  the  influence  of  the 
language  of  this  form  ;  and  the  form  which 
appears  in  its  language  to  be  tautologous, 
will  be  found,  in  all  its  parts,  to  proceed  from 
decided  cases,  so  that  each  part  has  a  distinct 
object. 

It  is  readily  conceded,  that  some  parts  of 
this  form  may  be  safely  omitted.  The  like 
observation  will  apply  to  almost  every  other 
form  in  general  use ;  but  the  importance  of 
adhering  to  correct  forms,  which  clearly  and 
obviously  express  the  intention,  and  render 
it  free  from  all  ambiguity  and  nicety  of  cri- 
ticism, will  reconcile  a  prudent  practitioner 
to  its  adoption,  except  in  particular  cases,  in 
which  it  is  the  first  object  to  keep  the  expence 
within  as  narrow  bounds  as  possible. 

3dly,  Of  the  parcels. — Sometimes  all  the 
parcels  comprized  or  to  be  comprized  in  the 
fine,  at  other  times  part  only  of  these  par- 
cels, are  to  be  the  subject  of  the  declara- 
tion. Of  course,  when  part  onl}^  of  the 
parcels  are  to  be  comprized,  restrictive  words 
must  be  used,  that  the  declaration  may  not 
extend  to  more  parcels  than   those  intended 
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to  pass.  Also,  as  often  as  the  general  form 
extends  to  all  fines  levied  of  those  lands  of 
which  the  fine  is  intended  to  be  levied,  and 
also  to  fines  which  may  comprize  those  and 
other  lands,  it  is  highly  expedient  that  the 
restrictive  clause  should  be  added.  That 
clause  is  introduced  by  the  words,  "  as  to, 
"  for,  and  concerning,"  &c. ;  and  there  are 
few  instances  in  which  this  clause  can  be 
safely  dispensed  with. 

Besides  this  restrictive  clause,  other  clauses 
of  distribution  of  the  parcels  may  be  requi- 
site. This  is  particularly  the  case  when  dif- 
ferent uses  are  to  be  declared  of  different 
undivided  shares ;  or  different  uses  are  to  be 
declared  of  distinct  parcels.  These  and  the 
like  circumstances  render  the  repetition  of 
the  restrictive  clause,  "  as  to,  for,  and  con- 
"  cerning,"  extremely  convenient :  and  to 
make  the  clause  run  easy,  it  assumes  the 
following  form  :— "  Shall  be  and  enure,  &c. 
"  as  to,  for,  and  concerning,  &c.  the  mes- 
"  suage,  &c.  hereby  released,  &c.  to  the  uses, 
"  upon  the  trusts,  &c.  hereinafter  limited,  ex- 
"  pressed,  and  declared,  of  and  concerning 
*'  the  same,  (that  is  say)  as  to,  for,  and  con- 
"'  cerning  All  that  close,  &c.  called  , 

"  or  as  to,  for,  and  concerning  one  undivided 
"  third  part  or  share,''  &c.  In  those  instances 
in  which  expence  is  an  object,  the  declara- 
tion may  assume  a  more  concise  form,  and  be 
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to  this  effect,  viz.  "  And  it  is  hereby  directed, 
"^  declared,  and  agreed,  by  and  between  the 

parties  to  these  presents,  that  after  the  fine 
"  or  fines,  hereby  agreed  to  be  levied,  shall 
"  be  levied  as  aforesaid,  or  in  any  other  nian- 
"  ner,  the  same  fine  or  fines,  and  ail  reco- 
*'  veries  suffered  and  to  be  suffered  of  the 
"  said  &c.  hereinbefore  mentioned, 

"  and  intended  to  be  hereby  released,  or  any 
•*  of  them,  either  alone  or  jointly  with  any 
"  other  lands  and  hereditaments,  shall,  as  to 
*'  and  concerning  the  &c.  hereby 

"  released,  with  the  appurtenances,  operate 
"  and  enure  to  the  use,''  &c. 

The  uses  themselves  must  in  all  cases  vary 
with  the  intention  of  the  parties,  and  they 
may  be  either  general,  or  very  special,  ac- 
cording to  the  intention.  -x  ismojv  . 

On  the  rule,  that  an  use  cannot  be  declared 
on  an  use,  so  as  to  be  executed  into  estate  by  the 
statute  of  uses^  the  common  error  of  declar- 
ing that  the  fine  shall  enure  to  the  use  of 
the  conusee  and  his  heirs,  "  to  the  uses  here- 
^  in  after  limited,''  &c.  should  be  carefully 
avoided,  whenever  the  intention  re(|uires  that 
the  uses  shall  be  executed  into  estate  by  the 
statute.  Under  a  declaration  framed  in 
this  manner,  the  use  in  favour  of  the  conu- 
see will,  ccEteris  paribus,  be  executed  by  the 
statute,  and  the  ulterior  uses  will  be  uses 
in  the  second  degree,    and  for  that  reason 
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mere  trusts  (j>).  But  if  the  use  lii 'mvdur 
of  the  conusee  shall  be  omitted,  the  other 
uses  will  be  uses  in  the  first  degree,  and 
they  will  be  transferred  by  the  statute  of 
uses  into  estates,  that  is,  supposing  the  legal 
estate  of  freehold  to  pass  by  the  fine  ;  for  the 
statute  cannot  execute  any  uses  declared  on 
an  equitable  seisin,  although  such  uses  may, 
by  analogy,  govern  the  equitable  ownership  ; 
nor  can  any  uses,  to  be  executed  by  the 
statute,  be  declared  of  those  estates,  though 
passing  by  fine  or  any  other  assurance,  which 
are  mere  chattel  interests,  and  consequently 
do  not  transfer  a  seisin.  Uses  may  be  de- 
clared of  a  fine  sur  concessit  passing  an  estate 
for  lives ;  but  no  uses  can  be  declared  with 
effect,  so  as  to  be  legal  estates  of  a  fine  sur 
concessit  for  years. 

It  has  often  happened  that  a  conveyance 
has  been  made  by  lease  and  release,  or  other 
grant,  to  A.  B.  and  his  heirs,  to  uses,  in  such 
manner,  that  the  uses  may  be  executed  by 
the  statute,  and  a  fine  has  been  covenanted 
to  be  levied,  and  the  declaration  has  been, 
that  the  fine  shall  enure  to  the  use  of  the 
conusee,  (being  the  releasee,  grantee,  or 
feoffee),  and  his  heirs,  "  to  the  uses  hcrei'n- 
"  before  limited,"  &c.  Doubts  have  been 
entertained,    whether   under    these    circum- 

{p)LadyWhetstone\.Atbury,      Cas.   Talb.    164.      Hopkins  y, 
^P.yf.l/\6.  liobintonv.Cumyns,      Hopkins,  \  Atk.  581. 
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stances,  the  legal  estate  will  vest  by  means 
of  the  statute  of  uses,  in  the  releasee  or  feoffee, 
as  the  cestui  que  use  of  the  fine ;  or  will  be 
governed  by  the  uses  declared  of  the  release. 
The  declaration  of  the  use  in  favour  of  the 
conusee  of  the  fine  is  evidently  a  mistake ; 
and  as  the  fine  is  for  further  assurance  only, 
and  is  an  accessional  and  not  the  sole  opera- 
tive part  of  the  conveyance,  so  that  the 
estate  passes  immediately  by  the  operation  of 
the  release  or  other  grant,  and  the  uses  arise 
from  the  seisin  conveyed  by  the  release  or 
grant,  and  are  not  suspended  until  the  fine  is 
levied,  there  appear  to  be  strong  and  cogent 
reasons  for  rejecting  the  use  declared  of  the 
fine,  so  as  to  leave  the  release  or  grant,  and 
the  declaration  of  the  uses  of  the  same,  in 
full  force ;  and  to  treat  the  fine  merely  as  a 
further  assurance,  confirming  the  release  or 
grant,  and  the  title  and  uses  depending  on 
the  same. 

In  this  view  of  the  operation  of  the  seve- 
ral assurances,  the  uses  can  never  arise  upon 
the  fine,  to  vary  or  controul  the  uses  de- 
clared upon  the  release  or  grant.  To  the 
declaration  of  the  uses  of  the  fine,  it  is  some- 
times expedient  to  add  a  further  declaration 
of  the  particular  object  for  which  the  fine 
is  levied.  This  is  more  especially  the  case, 
when  one  of  the  objects  is  to  bar  an  at- 
tendant term  outstanding  in  a  trustee.  As  it 
depends  on  the  intention  of  the  parties  whe- 
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ther  the  fine  shall,  or  shall  not,  be  deemed 
to  operate,  by  way  of  non-claim,  against  the 
trustee  of  the  term,  it  follows,  as  a  measure 
of  proper  caution,  that  the  intention  to  bar 
the  term  should  be  declared  in  all  those  cases 
in  which  a  fine  is  levied  with  a  view  that  it 
shall  have  this  operation. 

When  there  is  an  agreement  for  changing 
the  equity  of  redemption,  from  the  husband 
to  the  wife,  the  intention  to  accomplish  this 
object  should  be  clear  and  explicit.  The  in- 
tention should  not  be  left  to  construction,  or 
to  inference.  There  should  be  demonstration. 
A  recital  disclosing  the  intention  to  charge 
the  equity,  is  proper,  and  will  have  the  most 
decided  effect.  It  is  also  prudent  to  add  an 
express  declaration,  in  the  operative  part  of 
the  deed. 

Words  inserted  current e  calamo,  are  not 
allowed  to  produce  this  change  of  owner- 
ship, the  doctrine  in  Cooth  v.  Jackson,  6  Vesey^ 
12,  17,  41.  seems,  however,  to  have  carried 
the  principle  to  a  very  inconvenient  extent. 
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On  Leases. 

A  Lease,  at  the  common  law,  is  that  spe- 
cies of  assurance,  by  which  a  person  who  has 
the  fee-simple,  or  a  particular  estate,  either  in 
tail,  for  life,  or  years,  creates  a  term  for  years, 
or  at  will,  or  if  he  has  an  estate  of  freehold, 
then  for  a  life  or  lives,  out  of  that  estate,  re- 
serving a  reversion  to  himself.  Hence  the 
difference  between  an  under-lease  and  an  as- 
signment.  At  one  period  it  was  supposed, 
that  the  mere  reservation  of  rent,  or  of  a  right 
of  entry  by  a  termor,  in  an  instrument  im- 
porting to  be  an  under-lease,  but  in  point  of 
fact  comprising  all  the  estate  of  the  owner* 
was  an  under-lease :  in  short,  that  it  was  a 
lease  as  between  these  parties.  But  it  is  now 
settled,  that  though  the  instrument  imports  to 
be  a  lease,  yet,  if  it  does,  in  effect,  comprize 
all  the  estate  which  resides  in  the  grantor,  it 
amounts  to  an  assignment,  and  is  not  an  under- 
lease ;  and  a  right  of  entry,  or  reservation  of 
rent  will  not  change  the  nature  of  the  estate  (^). 
And,  on  the  other  hand,  if  it  leaves  any  por- 
tion of  the  estate  in  the  lessor,  even  a  day,  or 
an  hour,  or  a  minute,  as  a  reversion,  it  is  an 
under-lease,  and  therefore  an  instrument  pur- 
porting to  be  an  assignment  for  the  residue  of 
a  term,  reserving  the  last  day  or  hour,  will 
operate  as  a  lease  of  this  description,  v-^ A   i 

{q)  Palmer  v.  Edwards,  Doug.  187. 
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In  order  that  an  instrument  may  operate 
as  an  underlease,  a  reversion  must  be  retained 
bj  the  former  owner,  and  consequently  the 
underlease  must  be  for  a  period,  less,  in  point 
of  time,  than  the  term  or  estate  of  the  lessor ; 
or,  when  the  grant  is  for  the  residue  of  the 
term  of  the  grantor,  there  must  be  an  excep- 
tion of  the  last  day,  or  the  last  hour,  or  of 
some  other  period  of  the  term.  This  excep- 
tion, as  well  as  a  grant  made  for  part  only  of 
the  period,  during  which  the  estate  of  the 
grantor  is  to  continue,  will  leave  a  reversion 
in  the  grantor.  It  is  material  that  the  instru- 
ment shall  reserve  the  last  portion  of  the  es- 
tate ;  for  an  instrument  may,  it  should  seem, 
operate  as  an  assignment,  notwithstanding  it 
reserves  a  portion  of  the  estate,  being  the 
first  part  of  it,  as  in  the  case  of  an  assignment 
to  hold  from  a  day  to  come,  or  from  an  event 
to  happen  (r),  unless  it  is  to  happen  after  the 
death  of  a  person  by  express  limitation (5). 
It  is  to  be  observed  also,  that  this  doctrine  of 
underleases  applies  only  when  persons,  hav- 
ing particular  estates,  create  interests  derived 
out  of  their  particular  estates.  After  the 
underlease  is  made  by  a  termor  for  years, 
the  grantor  has,  in  point  of  estate,  not  merely 
and  simply  the  residue  of  the  time  of  his  ori- 
ginal term  :  he  has  the  same  measure  of  time, 

(r)  Shep.  Touch.  '^"^  t^l^i  B 

{a)  Jermr/n  \.  Orchard,  Shov/.      Par.  Cas.  199.      ^a  sJfiiaqo 
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duration  of  interest  and  estate,  as  he  had 
prior  to  the  underlease ;  subject  only  to  that 
lease.  The  sole  effect  of  the  underlease,  is  to 
confer  a  right  to  the  possession,  or  other  be- 
neficial enjoyment,  during  the  term  granted 
by  the  underlease  ;  and  the  lessor  in  the  un- 
derlease retains,  by  way  of  seignory  or  rever- 
sion, his  original  ownership,  subject  only  to 
the  right  conferred  by  the  underlease. 

These  observations  are  material,  with  a 
view  to  the  important  doctrine  of  merger 
and  surrenders  ;  for,  on  the  merger  or  sur- 
render of  the  interest  taken  by  the  under- 
lease, the  lessor  in  the  underlease,  or  his 
assignees  or  representatives  will  have  the 
same  degree  of  ownership  and  right  of  en- 
joyment, as  if  no  underlease  had  been  made. 
And  this  reversion  in  the  lessor,  though  it 
may  be  merely  nominal,  will  be  an  interposed 
estate,  and  will  prevent  the  application  of  the 
doctrine  of  surrender  or  merger,  as  between 
the  estate  of  the  underlessee,  and  the  estate  of 
any  other  person  than  the  owner  of  this  re- 
version, or  interposed  estate. 

The  doctrine  is  also  material,  with  reference 
to  the  learning  of  estates,  which  may  be  en- 
larged by  release ;  and  to  the  remedies  by 
action  of  covenant  (s),  which  run  with  the 
estate;  and  to  conditions  in  restraint  of  as- 
signment, but  not  extending  to  underleases  ; 
for  an  underlease  will  not  be  a  breach  of  a 

(«)  Webb  V.  Russell,  3  Term  Rep.  393. 
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condition,  which  is  to  avoid  the  lease  on  as- 
signment (s) ;  nor  can  the  lessor  in  the  origi- 
nal lease  maintain  debt  or  covenant  against 
an  underlessee,  though  he  might  have  main- 
tained these  remedies  in  case  there  had  been 
an  assignment  instead  of  an  underlease (^). 

Underleases  afford  great  facility  in  ren- 
dering titles  under  attendant  terms  extremely 
simple,  instead  of  being  very  complex.  Any 
number  of  terms  may  be  assigned  to  one  and 
the  same  trustee,  for  the  several  residues  of 
several  terms,  except  the  last  hour  of  each 
term.  On  account  of  the  reversion  remain- 
ing in  each  assignor,  each  term  will  remain 
a  subsisting  interest,  without  the  least  danger 
of  merger.  The  only  objection  to  this  mode 
is,  that  a  captious  and  unwilling  purchaser 
may  contend  that  each  of  the  former  trustees 
retains  a  portion  of  the  legal  estate,  and  he 
may  require  the  estate  of  each  trustee  to  be 
assigned  for  his  benefit.  Whether  this  ob- 
jection will  prevail  in  a  court  of  equity,  re- 
mains to  be  decided  ;  and  of  course  the  prac- 
tice cannot  be  adopted  with  perfect  safety, 
except  in  those  instances  which  render  it  im- 
possible, with  any  convenience  or  even  cer- 
tainty, to  make  a  distinct  assignment  of  each 
term  to  a  distinct  trustee ;  or  to  assign  every 
alternate  term,  namely,  the  first,  third,  and 


(i)  Kenncrsky  v.Orpe,'Do\i%.  {t)  Holford  v.  Hatch,  Doug, 

56,57,184.  183. 
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fifth  terms,  to  one  trustee,  and  each  of  the  in- 
termediate terms,  viz.  the  second,  fourth,  and 
sixth  terms,  to  another  trustee.  In  the  in- 
stance in  which  this  practice  of  underleases 
was  adopted  with  great  success,  the  deed 
was  in  general  terms,  amounting  to  an  un- 
derlease by  all  trustees,  by  whom  it  should 
be  executed,  without  knowing  who  those 
trustees  were,  or  in  what  right  or  in  what 
character  they  were  entitled.  The  deed  was 
therefore  adapted  to  the  state  of  the  title, 
whatever  might  be  the  circumstances  or  right 
of  the  persons  by  whom  it  should  be  executed. 
The  material  part  of  this  deed,  relevant  to  the 
point  under  consideration,  will  be  found  in 
the  Appendix.  The  draft  ultimately  received 
the  sanction  of  some  of  the  most  eminent  con- 
veyancers, and  has  since  been  followed,  in 
some  instances,  for  the  convenience  of  having 
all  the  terms  in  one  trustee,  instead  of  hav- 
ing different  trustees  for  different    terms  (w). 

(h)  The  objection  which  has  assignment  would  bring  all  the 

been    anticipated,  may   be    ob-  terms   into    the    other    trustee 

viated   by  making  in  the  first  merging,   though   without  any 

instance  an    underlease  to  one  prejudice  to  the  title,  such   of 

trustee  from  the  several  termors,  the  terms  as  admitted  of  being 

and   afterwards  an  assignment  merged  from  the  circumstance 

from  these  termors  to  a  distinct  of  their  standing  in  that  relation 

trustee.     The  underlease  would  under    which    one    term    may 

confer    a    title   composed   and  merge  in  another  ;  or  the  union 

united  of  the  several  ownerships  of  three  or   more    terms    may 

by  the  different  termors,  with-  cause  the  merger  of  all  except 

out  involving   the   learning   of  the  latter  of  these  terms, 
merger,  while    the    subsequent 
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«rln  Scott   V.    Fenhoiilet  (u),   the  Chanctllor 
seems  to  have  decided,  that    an   underlease 
purchased    by   the  reversioner  who  was  the 
owner   of  the    inheritance,    but   leaving   an 
interposed  beneficial  interest  in  some  other 
person,  will  not  become  attendant  on  the  in- 
heritance, by  the  implication  of  a  court  of 
e<juity  ;  but  he  distinctly  admitted,  that  the 
term,  comprised  in  such  underlease,  might  be 
made   attendant  by  an   express   declaration. 
In  creatino;  several  underleases  out  of  several 
terms  for  years,  no  objection  can  be  made, 
that  the  terms  are  not  attendant,  when  the 
precaution  is  taken,  of  having  an  express  de- 
claration, that  the  terms  shall  be  attendant  ; 
and  this  is    a   precaution    not   likely   to   be 
omitted  in  a  case  of  this  nature,  which  neces- 
sarily calls  for  attention  to  the  object  to  be 
accomphshed,  and  one  of  these  objects  is  to 
make  the  terms  attendant  on  the  inheritance. 
,-(  In  abstracts  of  title,  it  frequently  happens 
that  there  are  two  terms  for  years,  one  de- 
rived out  of  the  other  ;  as  a  term   of  900 
years  carved  out  of  a  term  of  1000  years.    It 
is  important  to  have  it  understood,  that  the 
term  of  900  years  is  the  estate  which  confers 
the  right  to  the  immediate   possession  ;  and 
it  may  be  safe  to  dispense  with  an  assignment 
of  the  term  oi"  1000  years,  even  when  it  would 

((/)  1  liro.  Cli.  C:i^.  i>.  <Iy.        _      _: J 

^Ql      ,j  j^  »it»   sitdw/  ,1t|Di8ni 
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be  the  height    of  imprudence  to   sufler  the 
term  of  900  years  to  remain  outstanding.     It 
is  also  material,  that  the  term  for  900  years 
may  be  merged  in  the  term  of  1000  years,  or 
may  be  surrendered  to  the  person  who  is  the 
owner  of  that  term ;  but  the  term  of  1000 
years  can  never  merge  in  the  term  of  900 
years ;    because    a    more  remote   estate  can 
never  merge  in  a  prior  and  more  immediate 
estate.     For  the  same  reason,   the  owner  of 
the  term  for  1000  years  cannot  make  an  ac- 
tual surrender  to  the  owner  of  the  term  for 
900  years.     The  character  of  lord  exists  in 
the  owner  of  the  term  for  1000  years,  and  the 
termor  of  900  years  is  a  tenant  to  him.    Other 
circumstances,  deducible  from  the  same  prin- 
ciples, will  be  found  in  the  chapter  on  Lease 
and    Release ;   and    it  will  appear,  that   the 
term  of  1000  years  may  be  enlarged  by  re- 
lease from  the  owner  of  the  inheritance,  but 
the  term   of  900  years  cannot  be  enlarged 
while  the  term  of  1000  years  is  subsisting; 
and  it  will  subsist  till  it  is  forfeited,  surren- 
dered, or  an  end  is  put  to  it  by  some  other 
means. 

At  the  common  law,  no  man  could  grant 
a  lease,  to  continue  beyond  the  period  at 
which  his  own  estate  was  to  determine  ;  for 
the  rule  of  that  law  is,  "  cesscmie  statu  prhni- 
"  tivo^  cessat  derkatkus .:"  so  that  whenever 
the  estate  of  the  lessor  determines,  it  involves 
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wilh  it  the  determination  of  the  estate  of  the 
lessee.  But  leases  made  under  powers,  owe 
their  effect  to  the  power  under  which  they 
are  created,  and  not  merely  and  simply  to  the 
estate  of  the  lessor  ;  and  a  lease  made  under 
a  power  may  continue,  notwithstanding  the 
determination  of  the  estate  of  the  person  by 
whom  the  power  is  exercised. 

In  the  instance  of  leases  by  tenant  in  tail, 
there  is  one  peculiarity.  Originally  the  estate 
of  the  lessee  is  determinable  on  the  failure 
of  the  issue  inheritable  to  the  estate-tail ;  but 
when  a  common  recovery  is  duly  suffered  by 
the  tenant  in  tail,  the  estate-tail  is  enlars^ed 
into  a  fee-simple,  and  the  term,  instead  of 
being  determinable  on  the  failure  of  the  issue 
inheritable  to  the  estate-tail,  will  become  ab- 
solute (.?).  In  strictness,  the  lessee  has  origi- 
nally, M'ilh  a  view  to  the  legal  effect  of  his 
lease,  a  term  of  years  subject  only  to  a  colla- 
teral quality, under  which  it  may  expire  by  the 
determination  of  the  estate  out  of  which  it  is 
derived.  It  is  inaccurate  to  treat  tliese  terms 
as  being  for  a  given  number  of  years,  if  the 
tenant  in  tail  shall  so  long  live,  and  the  heirs 
of  his  body  shall  so  long  continue.  Terms 
granted  by  tenant  in  tail  should  be  created, 
and  assigned  as  absolute  interests,  without 
any  collateral  determination  :  but  in  the  co- 

C.r)  Dyer,  51,.  Ij.  in  M.(r;r.     Ww.  Alif.  Leases,  D. 
iv   'i 
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venants  for  title,  such  exceplions  slunikl  be 
inade,  or  qiialilicalions  added,  as  will  confine 
I  he  warranty  of  title  to  I  he  peculiar  nature  of 
this  interest. 

While  menlion  is  made  of  leases  by  tenant 
in  tail,  it  w^ill  be  proper  to  notice,  that  by  the 
statute  dc  donh  couditioiia/ilrus,  leases  granted 
by  tenant  in  tail  for  years  or  for  lives,  are 
(as  far  as  they  are  independent  of  the  in- 
fluence of  common  recoveries,  and  also  of  the 
statutes  of  proclamations  on  fines,  and  the 
enablino-  statute  of  the  32  H.  the  8th,  c.  28. 
and  powers  in  settlements)  voidable  by  the 
issue,  and  not  actually  void.  They  conse- 
quently admit  of  aflirmance  by  the  accept- 
ance of  rent,  or  by  any  other  act  which 
reco2;nizes  the  existence  of  the  lease,  after  the 
death  of  tenant  in  tail.  Such  leases,  however, 
are  invariably  good  as  against  the  tenant  in 
tail  himself  and  his  alienee,  and  even  a  hus- 
band tenant  by  the  curtesj^  or  w^ife,  tenant 
in  dower  (?/).  A  distinction  also  is  taken 
between  those  leases  of  tenant  in  tail,  which 
are  to  commence,  or  which  by  any  possibi- 
lity may  commence,  in  his  life,  and  those 
leases  which,  by  the  very  terms  of  the  limi- 
tation,   are    to    commence    after   his  death. 


( V)  Dyer,  46,  b.  a  Cciidl.  Cj.  Bedford's   Ca>.  Rep.    70.   Eac. 
Abr.  Leases,  D. 
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Leases  of  the  former  description  arc  void- 
able only,  and  not  void  :  while  those  of  the 
latter  description  are  actually  and  originally 
void  {z),  at  least  as  against  the  issue. 

It  is  also  agreed,  that  leases  voidable  by 
the  issue  in  tail,  cannot  be  avoided  by  his 
alienee,  with  the  exception,  that  the  books 
treat  the  alienee  as  having  the  right  to  avoid 
a  lease,  which  is  to  commence  in  posses- 
sion, after  the  completion  of  the  title  of  the 
alienee. 

The  books (o)  also  seem  to  sdj,  that  a  lease 
to  commence  on  a  future  day,  and  which 
would  be  voidable  by  the  issue  in  tail,  may 
be  avoided  by  the  alienee  of  tenant  in  tail, 
who  is  the  grantor,  when  the  lease  is  to  com- 
mence in  possession,  after  the  title  of  the  al- 
liance is  complete :  but  this  is  a  position  not 
easih^  reconcileable  with  first  principles. 

it  is  also  worthy  of  observation,  that  if 
tenant  for  life  lease  for  an  hundred  years  ab- 
solutely, and  the  estate  of  the  lessee  is  con- 
firmed by  the  reversioner,  the  lessee  will 
have  an  absolute  instead  of  a  determinable 
interest  (/;) ;  his  lease  will  be  derived  out  of 
the  estate  for  life,  while  that  estate  continues, 
and  will  be  binding  on  the  estate  of  the  rcver- 


(2)  Dyer,  279,  pi.  7.    (hijlln  (a)  liaion's  Abr.  Leases,  D. 

\.Sta>ifi(jpc,('vi).3.4r,[,.  Miiclicl  {!))  Co.  Lilt.  45.  a. 

V.  C/ar/iC, '2  LiMcl  llayni.  77^. 
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sioner,  Avheiiever  that  estate  eommenees  in 
possession.     When  it  is  propounded,  that  de- 
rivative  terms  will  cease  with  the  determi- 
nation   of  the  estate  out  of  which  they   are 
derived,  this  must  be  understood  of  their  ab- 
solute deteimination,  by  effluxion  of  time  or 
a  collateral  determination,  as  in  the  instance 
of  a  lease  to  A.  for  ninety-nine  years,  if  he 
shall  so  long  live ;  or  by  a  condition  annexed 
by  the  parties  to  the  original  estate ;  for  nei- 
ther the  merger,  surrender,  or  forfeiture  of  the 
particular  estate,  will  induce  the  determina- 
tion of  the  estate  granted  by  the  underlease. 
It  is  also  worthy  of  observation,  that  when 
the  particular  estate  is  defeated   by  merger, 
surrender  or  forfeiture,  the  privity  of  estate 
between  the  lessor  and  the  lessee  in  the  un- 
derlease, is  determined ;  and  the  remedy  for 
rents  and  for  breaches  of  covenant,  no  longer 
continues  (c).     The  lessor   in  the  underlease 
cannot   have  these   remedies,   because    they 
were  annexed  to  a  reversion  which  no  longer 
continues;  and  they  cannot  be  claimed  by 
the  person  who  had  the  reversion  expectant 
on  the  estate  of  the  lessor  in  the  underlease, 
because  there  is  no  privity  of  estate  between 
this  iCversioner  and  the  original  lessee.    These 
observations  must  be  understood  as  relevant 
to  the  common  law.     In  particular  instances 

(r)  JFebb  V.  Russell,  3  Term  Ikp.  393.     INIoore  Rep.  94. 
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of  renewals,  the  inconvenience  lias  been  re- 
medied by  the  legislature  (f/). 

Leases  are  of  two  sorts  : 

1st,  Leases  which  depend  on  the  owner- 
ship of  the  lessor ; 

2dly,  Leases  which  depend,  either  in  the 
whole  or  in  part,  on  a  power  residing  in  that 
person  ;  and  leases  of  the  latter  description 
owe  their  effect,  as  far  as  respects  those  in 
remainder,  &c.  to  the  power  under  which  they 
are  created ;  and  they  are  created  by  means 
of  powers  in  acts  of  parliament,  conveyances 
to  uses,  or  authorities  in  wills. 

In  general,  leases  derived  under  powers 
are  good  as  against  the  party  himself,  his 
heirs  or  issue,  and  those  in  remainder  or  re- 
version ;  but  a  power  may  be  penned  spe- 
cially, and  may  make  a  lease  under  the 
power,  binding  on  the  party,  and  his  heirs 
or  issue,  without  affecting  those  in  reversion 
or  remainder.  An  instance  occurs,  under  the 
enabhng  statute  of  the  32d  H.  8th.  c.  28. 
Leases  made  in  pursuance  of  that  statute,  by 
tenant  in  tail,  are  good  as  against  the  tenant 
in  tail  and  his  issue,  and  are  void  as  against 
those  in  reversion  or  remainder  (e),  supposing 
them  to  be  different  persons  from  the  tenant 
in  tail.  And  thereibre  a  lease  granted  by 
tenant  in  tail,  in  pursuance  of  the  provisions 

{d)  4  Geo.  'J.  c.  'j8,  s.  6.  (0  Co.  Litt.  44.  n. 
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of  the  sUiLute  of  32d  H.  8th,  c.  28,  will,  as 
against  those  in  reversion  or  remainder,  de- 
termine w  hen  the  estate-tail  shall  determine ; 
and  the  estate-tail,  vmless  enlarged  into  a  fee- 
simple  by  a  eommon  recovery,  will  determine 
on  the  failure  of  the  issue  inheritable  to  the 
estate-tail. 

Leases  are  again  distinguished  into  leases 
which  pass  ati  interest,  and  leases  which  ope- 
rate by  estoppel.  Leases  of  the  former  de- 
scription are  supplied  from  the  ownership  of 
the  lessor.  Those  of  the  latter  description 
are  made  by  persons  who  have  no  interest  at 
the  time,  at  least  no  vested  estate,  but  are  to 
operate  on  their  ownership,  when  they  shall 
acquire  the  same. 

Thus,  if  an  heir-apparent,  or  a  person  having 
a  contingent  remainder,  or  an  interest  under, 
an  eaecutory  devise,  or  who  has  no  title  what- 
ever at  the  time,  makes  a  lease  by  indenture^ 
or  by  a  fine  sur  concessit,  and  afterwards  an 
estate  vests  in  him,  this  indenture,  or  fine, 
will  operate  by  w^ay  of  estoppel,  to  entitle  the 
lessee  to  hold  the  lands  for  the  term  granted 
to  him ;  and  his  estoppel,  when  it  becomes 
efficient,  and  can  operate  on  the  interest,  will 
be  fed  by  the  interest ;  and  the  lease  will  be 
deemed  as  a  lease  derived  out  of  an  actual 
ownership  (/■).     And  there  are  many   cases, 

(/)  Weak  and  Lo-ica;  I'ollexf.  54.    Co.  Litt.  47,  277,  a.  Bac. 
Abr.  Leases,  O.  (}^  aiU<^  .  C!iC*^lX>.^  4j  ^t^'-  ./^  J^-^ -  /•^'' 
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in  which  it  is  prudent  to  make  such  a  demise, 
to  the  intent  that  the  same  may  bind  the  title 
by  way  of  estoppel,  though  it  cannot  operate 
as  a  lease  of  a  present  interest. 

It  has  frequently  occurred,  that,  in  cases  of 
this  sort,  a  fine  sur  conuzance  de  droit  come 
ceo,  &c.  or  other  fine,  importing  a  grant  of 
the  fee,  and  not  a  fine  sur  concessit  for  years, 
has  been  levied.  This  practice  is  pregnant 
with  mischief,  because  the  operation  of  a 
fine,  purporting  to  grant  the  fee,  will  be  to 
extinguish  the  right  to  any  future  estate,  in- 
stead of  binding  the  title  to  that  estate  by 
estoppel  (g). 

The  late  case  of  Roe  e.r  de}?i.  Bidkley  v. 
Archhishop  of  York  {h),  calls  for  some  observa- 
tion. According  to  the  established  doctrine, 
every  lease  for  years  which  cannot  operate 
upon  the  ownership,  may,  if  made  by  in- 
denture, or  by  fine  sur  contessit  for  years, 
operate  by  way  of  estoppel  ;  and  no  lease 
that  can  operate  by  way  of  passing  an  inte- 
rest, will  operate  by  way  of  estoppel  [i) : 
and  whoever  has  a  term  for  years,  or  even 
an  estate  for  life,  and  accepts  a  new  lease, 
incompatible  with  the  interest  granted  by 
the  former  lease,  abandons  the  interest  un- 


(g)  Buckler  H  Case,  2  Co.  55.         (//)  6  East,  86. 
IVealc  V.  Loxirr,  Pollexf.  54.  (/)  Co.  Litt.  47.  b. 
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der  llie  former  lease  (k) ;  iind  this  acceptance 
of  the  new  lease  is  a  virtual  surrender  of  the 
former  lease,  and  is  called  a  surrender  in 
law.  In  the  cited  case,  there  was  a  lessee 
and  reversioner,  and  the  reversioner  had 
an  estate  for  life,  with  a  power  of  leasing 
under  certain  restrictions :  and  the  rever- 
sioner, "  for  and  in  consideration  of  the  sur- 
"  render  of  a  former  lease,  and  by  virtue 
"  and  in  execution  of  the  power  therein  re- 
"  ferred  to,  or  any  other  power  in  the  lessor, 
"  or  in  anywise  enabling  her,''  demised  to 
the  lessee  for  a  term  of  years,  at  a  yearly 
rent,  &c.  And  the  lessee  accepted  this  lease : 
and  it  was  decided,  that  the  acceptance  of 
this  new  lease  was  not  a  virtual  surrender  of 
the  former  lease.  The  alleged  ground  is, 
that  the  lease  was  intended  to  be  made  by 
virtue  only  of  the  power ;  and  as  the  power 
was  not  pursued,  the  new  lease  did  not  work 
an  extinguishment  of  the  interest  of  the  for- 
mer lease :  for  the  parties  have  declared, 
most  clearly  and  unequivocally,  that  the 
new  lease  should  take  effect  by  authority  of 
the  power.  The  argument  supposed,  that 
the  second  lease  being  void  under  the  power 
would  operate  under  the  interest  of  the  les- 
sor ;  so  that  the  acceptance  of  this  new  lease 
was   a  virtual  surrender  of  the   term  under 

{k\  lie's  Case,  5  Co.  1 1 . 
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the    former    lease :    but  Lord  Ellenboroush 
observed,    "  whether  or    not  this    lease   will 
"  operate,  as  between  the  parties,  by  estoppel, 
"  is  not  material  for  the  present  purpose  to 
"  inquire.     It  is  sufficient  to  warrant  us  in 
"  deciding  for  the  defendant,  if  it   did  not 
"  pass  an  interest,  which  we  are  of  opinion  it 
"  did  not/'      It  is  to  be  lamented  that  the 
question    of  estoppel   was    suffered    by   the 
court  to  remain  in  doubt.     From  all  the  text 
books,    it  will    appear,    that   no    lease    can 
operate   by   Avay  of  estoppel,   when  it  may 
operate  by  way  of  interest,  although  it  cannot 
operate  to  the  full  extent  of  the  intention  of 
the    parties.      If  the  second   lease  had  any 
operation  whatever,  it  must  have  been  to  pass 
an  estate  for  the  term  of  years  determinable 
on  the  death  of  the   tenant  for  life.      This 
lease    must    have  been  derived    out    of  her 
estate,  and  not    have    been  binding   on  her 
merely  as  an   estoppel,  since  there    was  an 
estate  to  support  the  lease  to  this  extent ;  and 
to  admit   that  the  second  lease  operated  in 
any  manner,  either  by  way  of  interest,  or  by 
way  of  estoppel,  is  to  bring  the  case  within 
the    authorities   which   decide,    that    by  the 
acceptance  of  a  new  lease,  there  is  a  virtual 
surrender  of  the  former  lease.     An  estoppel, 
it  is  well  known,  must  be  mutual,  binding  on 
both  parlies,  or  on  neither  :    and  the  lessee 
could  nt^vcr  contend,  contrary  to  the  estoppel, 
that   no   Icim  passed   In   ]\\m   by  llio  second 
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lease!  'The  estoppel  precludes  bis  riglit  id 
deny  the  operation  of  the  second  lease.  To 
support  the  case  of  I\,oe  cii  dem.  Bulklei/  v. 
Archbishop  of  York,  it  seems  necessary  to 
conclude,  that  the  case  turns  on  the  point, 
that  the  lease  was  intended  to  operate  under 
the  power  ;  that  as  it  could  not  operate  under 
the  power,  it  did  not  operate  on  the  estate ; 
and  for  that  reason  the  second  lease  was 
absolutely  void,  and  had  no  operation  what- 
ever by  way  of  estoppel,  or  as  passing  an 
interest.  In  practice,  it  is  prudent  to  follow 
this  case,  with  the  precaution,  whenever  a 
renewal  is  taken  by  virtue  of  a  power,  to 
add  a  few  negative  words,  to  show  that  the 
new  lease  is  to  operate  by  virtue  of  the  power 
only,  and  not  of  the  estate,  or  interest  of  the 
party  by  whom  the  power  is  to  be  exercised. 
Such  clause  may  be  to  this  effect : — 

^fA7id  the  said  by  virtue  and  in 

"  pursuance  and  eaercise  of  the  power  or  au- 

r[  thority  in   that    behalf  contained  in  the  will 

"  of  the  said  '       and  as  far  as  he  is 

j"  authorized  or  enabled  by  that  power,   but  no 

^further  or  in  any  other  manner,  doth  direct, 

^l^  limit,  and  appoint ;"   or  "  doth  by  way  of 

jfg  demise  or  lease,  direct,  limit,  and  appoint," 

These  words  will  clearly  exclude  all  in- 
tention that  the  instrument  shall  operate  as 
a   demise  under  the  ownership  or  estate  of 
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the  lessor,  and  will  enable  the  court  lo  decide 
on  the  construction  of  the  lease,  solely  with 
reference  to  the  power,  independent  of  the 
question,  whether  the  lease  does  not  neces- 
sarih^  operate  by  virtue  of  the  estate,  since  it 
cannot  operate  by  virtue  of  the  power.     A 
clause  in   this  form  would  enable  the  court, 
with  great  propriety,  and  in  strict  conformity 
to  the  decided  cases,  to  determine,  that  as 
the  lease   cannot  operate   according  to    the 
language    and    intention    of  the    parties,    it 
shall  have  no  operation  whatever  ;  since  if  it 
were  to  operate  in  any  other  manner,  such 
operation  would  be  contrary  to  the  intention. 
These  observations  also  show,  that  the  case 
of  Roe  ex  dem.  Bulklei/  v.  Archbishop  of  York, 
is    free  from   all    difficulty,    if  the   decision 
turned   solely  on   the  ground,  that  the  lease 
was  intended  to  be  a  lease   by  virtue  of  the 
power,    and   that    it   neither   had,    or    was 
intended  to   have,  any  operation   by  way  of 
estoppel,  or  in  point  of  interest,    so  that  it 
was  originally  and  in  the  first  instance  merely 
and  simply  void. 

When  an  estate  for  years  is  derived  out  of 
several  interests,  as  a  lease  by  yl.  and  B. 
when  A.  is  tenant  for  life,  and  B.  has  the 
remainder  in  fee,  it  is  originally  the  lease  of 
J.  and  the  confnmalion  of  B.{/).     Oi,i  the 


(/}   Tirpoid  Caso,  (i  Co,  14. 
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deaUi  of  //.  it  will  be  deemed  in  law  the 
lease  of  J^.  and  the  confirmation  of  A.  So, 
if  a  lease  for  years  be  granted  by  A.  tenant 
for  life,  this  lease  in  its  creation  is  determina- 
ble on  the  death  of  tenant  forhfe;  but  a  con- 
firmation of  this  lease  by  the  owner  of  the 
inheritance,  at  any  subsequent  period,  and 
durino;  the  life  of  A.  will  render  the  estate 
absolute,  and  it  will  continue  as  well  after  the 
death,  as  during  the  life  of  y4.  ;  but  during  the 
life  of  ^4.  the  privity  will  be  between  A.  and 
the  lessee  only.  The  relation  of  landlord  and 
tenant^  and  of  tenant  and  reversioner,  will  sub- 
sist between  them  alone  ;  but  on  the  death  of 
yi.  the  tenant  will  become  the  lessee  of  the 
person  by  whom  the  confirmation  is  granted : 
hence  the  distinction,  that  during  the  life  of 
A.  the  estate  of  the  lessee  cannot  be  enlarged, 
by  a  grant  from  any  other  person  than  A . : 
but,  after  the  death  of  A.  the  estate  of  the 
tenant  may  be  enlarged  by  a  release  from 
the  person  by  whom  his  term  was  confirmed, 
or  any  person  who  is  the  owner  of  the  estate 
of  the  confirming  party. 

A  lease  for  years  is  merely  a  contract  for 
the  possession,  and  may  be  in  esse  for  a  time, 
and  cease  for  a  time  ;  therefore,  if  tenant  in 
tail  make  a  lease  for  years,  and  die,  leaving 
a  widow  who  is  dowable,  aiid  issue  in  tail, 
the  lease  will  be  good  against  the  issue, 
though    avoided   by   th(^  wife  ;  or  if  avoided 
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by  the    issue,    it  will    be    good    against  the 
wife  (m). 

In  the  EqtI  of  Bedford's  case  (ii),  "  Sir 
"  Thomas  Wyatt,  by  indenture,  demised  the 
"  manor  of  Austine  for  twenty-six  years,  ren- 
"  dering  13/.  rent  to  the  said  Sir  Thomas 
"  and  his  heirs  ;  and  afterwards  Sir  Thomas 
"  died,  and  all  this  was  found  by  office. 
"  And  Sir  Thomas  Wyatt  was  his  son  and 
"  heir  male,  of  full  age,  by  which  the  king 
"  had  primer  seisin  of  the  land  itself,  and  for 
"  his  interest  did  avoid  the  lease  ;  and  after- 
"  wards  Sir  Thomas,  the  son,  sued  livery,  and 
"  accepted  of  the  rent  of  Austine,  and  after- 
"  wards  committed  high  treason,  for  which 
"  he  was  attainted.  And  in  that  case  it  was 
"  adjudged,  that  forasmuch  as  the  king  had 
"  avoided  the  lease,  but  as  to  his  primer  seisin, 
"  that  after  livery  made,  it  is  in  the  election 
"  and  power  of  the  issue  in  tail,  by  accept- 
"  ance  of  the  rent,  to  affirm  the  lease,  because 
"  the  lease  was  avoided  by  the  king  but  for 
'*  part  of  the  term.  So  if  tenant  in  tail 
«*  takes  a  wife,  and  makes  a  lease  for  thirty 
"  or  forty,  &c.  years,  rendering  rent,  which  is 
"  avoidable  by  the  issue  in  tail,  and  dies, 
"  and  afterwards  the  wife  recovers  her  dower, 
*'  in  that  case  the  wife  shall  avoid  the  lease : 
"  and  yet,  if  she  dies  within  the  term,  the 

(in)   Brilfnrd'^  Cii?p,  7  Co.  72.  (//)  7  Co.  7-2. 
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"  issue  ill  tail  at  his  election  may  either 
"  affirm  or  disaHirm  the  lease.  And  it  was 
"said,  if  tenant  in  tail  makes  a  lease  for 
"  thirty  or  fort}^  years,  rendering  rent,  which 
"is  avoidable  by  the  issue  in  tail,  and  after- 
"  wards  tenant  in  tail  dies  without  issue,  his 
"  wife  with  child  with  a  son,  by  which  the 
"  donor  enters,  and  as  to  him  avoids  the 
"  lease :  and  afterwards  the  son  is  born  :  the 
"  lessee  re-enters,  the  son  at  his  full  age  may, 
"  by  acceptance  of  the  rent,  affirm  the  lease : 
"  for  the  lease  was  never  avoided  absolutely, 
"  nor  nimpliciter^  but  secundum  quid;  and 
"  upon  the  matter  ex  post  facto ^  was  defeated 
"  but  for  a  time/' 

To  these  observations  it  is  to  be  added, 
that  a  lease  avoided  by  the  issue  in  tail,  is 
void  as  against  each  successive  issue  in  tail ; 
and  a  lease  avoided  by  the  successor  of  a  cor- 
porate body,  under  any  of  tlie  disabling  sta- 
tutes, will  be  void  as  against  the  successor  for 
the  time  being ;  so  that  there  is  a  material 
difference  between  the  avoidance  by  a  person 
in  respect  of  a  partial  interest  or  particular 
estate,  and  by  the  owner  of  the  entire  interest, 
as  the  issue  in  tail. 

Again,  Leases  are  distinguished  into — 
1st,  Leases  of  the  possession  ; 
2dly,  Leases  of  the  reversion  ; 
3dly,  Leases  by  way   of  reversionary  in- 
terest. 
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Leases  of  the  first  description,  are  to  con- 
fer a  present  right  of  present  enjoyment,  at 
least  by  the  intention  of  the  parties ;  but  a 
lease  at  the  conimon  law,  of  lands  in  pos- 
session, passes  no  estate  till  entry.  In  the 
mean  time,  the  lessee  has  no  term  or  estate  ; 
he  has  merely  an  inferesse  termini  (o).  This 
interesse  termini  may  be  assigned  (p),  even 
without  deed  {q),  or  released,  but  it  cannot 
be  surrendered,  nor  does  it,  while  executory, 
admit  of  enlargement  by  release  (/).  Though, 
at  the  common  law,  a  lessee  had  no  term  un- 
til actual  entry,  a  bargainee  of  the  use  for 
years,  has  an  actual  estate,  on  the  execution 
of  the  bargain  and  sale ;  and  this  is  the  rea- 
son, as  will  appear  in  a  subsequent  chapter, 
that  the  estate  of  a  bargainee  for  years  may 
be  enlarged  by  release,  wilhout  an  actual 
entry  (s).  For  the  same  reason  it  may  be 
surrendered. 

2dly,  Leases  of  the  reversion,  are  leases 
granted  by  a  person  who  has  a  reversion, 
and  they  pass  a  portion  of  that  reversion  as 
a  vested  interest.  Tliey  confer  a  right  to 
the  reserved  rent  and  services,  and  create  the 
relation   of   landlord   and  tenant  between   the 

(o)  Co.  Litt.  4G.  I).  '270.  a.  (/•)  Co.  Liu.  270.  a. 

(p)  Co.  Litt.  47.  Ij.  3;^^,'  b.  («)  BaiLcr  v.  Keatc,   -i  Mod. 

{q)  Co.  Lilt.  85.   a.    Plow.  24'J  I  M^nlfoiit's  Cu.  ^  Co.  i\\\. 
Com.  150. 

VOL.11.  L 


14G  ON  LEASES. 

first  lessee  and  the  second  lessee.  Such 
leases  of  a  part  of  the  reversion  cannot  be 
granted  without  deed  ;  nor,  while  attornment 
was  a  ceremony  in  the  law  of  tenures,  could 
any  estate  have  vested  in  the  second  lessee, 
without  attornment  by  the  person  whose 
attornment  the  law  had  required,  to  the 
validity  of  grants  of  the  reversion. 

3dly,  A  Heversionary  Lease,  is  a  lease  to 
commence  on  a  future  day,  or  on  an  event, 
and  is  to  operate  in  the  mean  time  by  way 
or  in  the  nature  of  an  hiteresse  termini.  It 
may  be  granted  with  or  without  deed ;  and  it 
will  be  good,  though  granted  without  deed, 
by  a  person  who  has  merely  a  reversion  or 
remainder ;  but  when  granted  without  deed, 
it  never  can  confer  a  right  to  the  possession, 
till  the  possession  is  vacant ;  nor  can  it  con- 
fer a  rioht  to  the  rents  or  services  in  the 
mean  time.  On  this  subject,  some  further 
observations  will  be  found  in  a  subsequent 
part  of  this  chapter.    /6  '^-' 

Of  the  means  hi)  zihich  Leases  may  he 

created. 

Leases,   with    the  exception   of    leases  at 

will,  are  either  for  years  or  for  life,  and  the 

assurance  must  be  adapted  to  the  nature  of 

the  interest  to  be  created. 

To  leases  for  a  life  or  lives,  unless  they  are 
created  under  a  power,  or  are  of  a  reversion 
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or  remainder,  or  a  thing  lying  in  grant,  there 
must  be  livery  of  seisin,  or  a  lease  and  release, 
which  are  equivalent  to  livery. 

But  leases  for  lives  under  powers  may  be 
created  in  the  mode  prescribed  by  the  power, 
without  any  livery  of  seisin,  &c.  (t)  and  it 
is  more  proper  that  they  should  be  created 
without  livery  of  seisin  than  with  it ;  and 
leases  for  lives  of  things  lying  in  grant,  or  of 
a  reversion,  or  remainder,  cannot  be  created 
without  deed. 

Leases  for  years  may  be  created  either  by 
deed  or  without  deed,  according  to  the  cir- 
cumstances of  the  case,  with  the  exception, 
that  leases  of  incorporeal  hereditaments  must 
universally  be  created  by  deed.  Even  of 
tithes,  separate  and  apart  from  the  rectory, 
there  cannot  be  a  lease  for  years  without 
deed  :  but  a  contract  for  r-etainer  of  tithes 
by  the  owner  may  be  good  without  deed. 
This  contract  is  to  be  used  as  an  agreement, 
and  not  as  a  grant  or  lease  ;  though  the 
tithes,  separately,  cannot  be  leased  without 
deed  ;  a  rectory  may  be  so  leased,  and  the 
tithes  may  pass  as  parcel  of  the  rectory  (u). 

Leases  made  in  pursuance  of  a  power, 
must  pursue  the  circumstances  required  by 
the  power ;   and   for   that  reason  tlicy  must 

if)  Wilson  \.  Garrett,  2  L(t\.      Reynoldson    v,    Blukc,     i    Lord 
149;    I  Vent.  291.  Rayin.  193. 

(a)  Shep.  Toucli.  209.  2'29. 
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be  made  by  deed,  by  indenture,  or  the  like, 
so  as  to  conform  to  the  requisites  of  the 
power. 

Leases  depending  for  effect  on  the  owner- 
ship of  the  lessor,  must  be  made  either  by 
deed  or  without  deed,  according  to  the  cir- 
cumstances of  his  estate  ;  for  if  the  lessor  has 
an  estate  in  reversion,  the  lease  cannot  be 
granted  of  the  reversion  without  deed.  So 
if  he  has  an  incorporeal  hereditament,  he 
cannot  grant  a  lease  of  such  hereditament 
without  deed  ;  nor  can  a  term,  when  created 
in  an  incorporeal  hereditament,  be  transferred 
without  deed  (i). 

But  if  he  has  an  estate  in  possession  in 
corporeal  hereditaments,  the  lease  may  be 
good  without  deed,  though,  in  practice,  it  is 
usual,  and  certainly  advisable,  to  make  the 
lease  by  deed,  and  to  have  the  deed  in- 
dented, that  it  may  operate  as  an  estoppel. 
At  the  common  law,  a  person  so  circum- 
stanced might  have  made  a  lease  merely  by 
])arol,  without  writing.  Now,  by  the  statute 
of  frauds,  and  perjuries  (?/),  a  writing  is  re- 
quired to  the  validity  of  all  leases,  except 
those  for  a  term  not  exceeding  three  years, 
and  on  which  two  thirds  of  the  yearly  value 
shall  be  reserved. 

The  books    all   agree  that  a   person   who 

(x)  Co.  Litt.  85  (a).  (i/)  29  Car  ?..  c.  3- 
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lias  a  reversion  or  remainder  in  corporeal  he- 
reditaments, may  make  a  lease  for  years,  to 
operate  by  way  of  interesse  termini,  without 
deed  :  but  sucli  lease  without  deed  cannot 
operate  as  a  grant  of  the  immediate  estate, 
as  a  portion  of  the  reversion  or  remainder. 
Great  difficulty  is  experienced  in  collecting 
from  the  books,  whether  this  interesse  ter- 
mini  shall  commence  in  possession,  as  an 
actual  estate,  as  soon  as  the  possession  shall 
fall  to  the  lessor  by  surrender,  forfeiture,  or 
other  means,  or  shall  operate  only  on  the 
possession  from  the  period  when,  by  effluxion 
of  time,  the  lessor  is  to  have  the  possession 
by  reason  of  the  actual  and  not  the  acci- 
dental determination  of  the  prior  estates.  In 
Bacon's  Abr.  chap.  Leases,  under  the  letter 
N.  an  able  discussion  of  this  })oint  will  be 
found,  with  various  distinctions  between 
the  effect  of  grants  made,  1st,  by  parol,  or, 
which  is  the  same  in  effect  for  this  purpose, 
by  mere  Tiriting :—  2dly,  by  deed  poll ; — 
3dly,  by  indenture.  The  conclusion  to  which 
Chief  Baron  Gilbert  seems  to  arrive  is,  that 
a  term  granted  by  [)arol,  by  a  person  who 
has  merely  a  remainder  or  reversion  expec- 
tant on  a  term  for  years,  will  be  void  for 
such  part  of  the  tinu^  as  is  comprised  in 
the  former  lease,  and  will  Ik^  good  for  the 
remainder  of  the  time.  It  is  admilird,  that 
the    doctrine    does    not  apply    to    tliose  in- 

L  3 
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stances,  in  which  the  prior  estate  is  for  life, 
and  it  follows  any  other  estate  of  freehold. 
It  is  evident,  also,  that  the  Chief  Baron  is 
not  perfectly  consistent  in  all  the  parts  of 
this  chapter.  In  one  instance,  he  treats  the 
lease  by  parol  as  to  take  effect  in  possession, 
"  upon  the  determination  of  the  first  lease, 
"  when  or  which  way  soever  that  happens ;'' 
while,  in  a  subsequent  passage,  he  considers 
the  second  lease  as  incapable  of  effect,  if 
the  period  of  the  first  lease  runs  out  by  ef- 
fluxion of  time  ;  and  it  is  to  be  lamented,  that 
the  doctrine  of  the  Chief  Baron  is  derived 
from  the  arguments  of  counsel  in  the  case  of 
Bracebridge  v,  Clowse  {z),  and  not  from  any 
decision .  The  utmost  extent  of  authority  to 
be  found  among  the  cited  cases,  is  the  opi- 
nion of  Mr.  Justice  Gawdy  (a),  that  "  so  much 
"  of  the  second  lease  as  comprises  the  same 
"  term  as  was  included  in  the  former  lease,  is 
"  void  in  its  inception.''  Perhaps  it  may  not 
be  too  much  to  say,  that  this  point  deserves 
further  consideration.  It  is  difficult  to  un- 
derstand why  this  lease  cannot  bind  the  pos- 
session in  the  hands  of  a  lessor,  from  the 
time  the  possession  shall  fall  to  him. 

The  great  object  in  all  leases,  either  for 
life  or  for  years,  is  to  fix,  with  certainty,  the 
duration  of  interest.     In  leases  for  lives,  a 

{z)  Plowd.  121.  (fl)  Cro.  Eliz.  160. 


ON  LEASES.  151 

life  or  lives,  or  some  event  connected  with  a 
life  or  lives,  must  be  the  measure  of  the  in- 
terest. Even  these  limitations  admit  of  a 
great  variety,  of  which  the  following  are 
examples  : 

To  A.  for  his  life  ; 
To  ^.  for  the  life  of  B.; 
To  A.  for  the  lives  of  E.  and  C. ; 
To   A.  for  the    lives    of  himself,   B.   and 
C; 

To  A.  for  the  joint  lives  of  himself  and  B, ; 
To   A.  and  B.   or  to  several  persons  for 
their  joint  lives. 

To  A.  and  B.  for  their  lives ; 
To  A.  for  her  widowhood. 
To  A.  while  she  shall  remain  sole ; 
To  A.   while    she  shall  remain    sole    and 
chaste ; 

To  A.  till  he  shall  return  from  Rome; 
To  A.  till  he,  or  some  other  person,  shall 
pay  a  sum  of  money  ; 

To  A.  while  he  shall  remain   a  justice  of  . 
the  peace ; 

To  A.  till  he  shall  be  promoted  to  a  bene- 
fice in  the  church ; 

To  A.  and  B.  Avhile  they  shall  be  resident 
in  Norfolk,  or  shall  be  justices  of  the  peace, 
for  the  county  of  Norfolk. 

In  short,  the  form  of  the  limitation  may 
be  varied  with  any  circumstance  connected 
with  the  life  of  man.  This  subject  is  fully  dis- 

L  4 


162  ON  LEASES. 

cussed  ill  the  Essay  on  Estates,  chap.  Estates 
for  Lite.  In  some  instances,  the  estate  will 
be  merely  for  hfe,  notwithstanding  the  addi- 
tion of  a  limitation  to  the  heirs  ;  as  in  the 
instance  of  a  grant  to  A.  and  his  heirs,  for 
the  lives  of  himself,  and  of  A.  and  B.  ;  or  for 
any  other  period  which  necessarily  must  de- 
termine with  a  life  or  lives.  In  such  instan- 
ces, the  heirs  are  named  merely  as  special 
occupants,  and  the  limitation  to  them  does 
not  create  an  inheritance.  The  reason  is  ob- 
vious :  the  interest  is  bounded  and  circum- 
scribed by  a  life  or  lives.  But  in  other  in- 
stances, the  addition  of  the  word  "  heirs'' 
will  make  an  estate  of  inheritance,  which, 
without  these  words,  would  have  been  merely 
a  freehold  Thus  a  grant  to  A.  till  his  mar- 
riage, or  till  his  return  from  Home,  will  be 
an  estate  for  his  life,  determinable  on  the 
event  which  is  expressed  :  but  a  grant  to 
him  and  his  heirs  till  his  marriage,  or  till  his 
return  from  Rome,  will  give  an  estate  of  in- 
heritance determinable  on  that  event ;  and 
in  case  the  event  shall  fail,  this  inheritance 
will  become  an  absolute  fee-simple.  The 
leading  rules  for  discriminating  an  estate 
merely  of  treehold,  from  an  estate  of  inhe- 
ritance, when  the  grant  contains  a  limitation 
to  the  heirs,  will  be  found  in  that  chapter 
of  the  Essay  on  Estates,  to  which  reference 
has  lately  been  made.     A  point  of  some  dif- 
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ficulty  {b)  is,  whether  an  estate  for  Hfe  must 
be  measured  by  a  life  or  hves  actually  in 
being  at  the  time  of  the  grant.  It  is  now 
settled,  that  a  gift  by  way  of  remainder  or 
executory  devise,  or  springing  use,  to  a  per- 
son who  is  unborn,  for  his  life,  is  good.  The 
only  restriction  is,  that  when  a  person  not 
in  esse  nor  in  ventre  sa  mere,  at  the  death  of 
the  testator,  or  at  the  date  of  the  deed,  is 
made  tenant  for  life,  no  limitation  in  favour 
of  his  issue  as  purchasers,  will  be  good 
within  the  rule  against  perpetuities.  There 
is  one  point  in  which  there  does  not  appear 
to  be  any  decision,  viz.  whether  though  a 
grant  made  to  A.  for  his  life,  with  remainder 
to  his  first  son  for  life,  would  be  good ;  a 
grant  to  A.  for  his  life,  and  the  life  of  his 
first  son  then  unborn,  will  be  supported  ac- 
cording to  the  intention  of  the  parties.  A 
passage  in  Hawkins'  Abridgment  (c)  of  Coke 
upon  Littleton,  seems  to  question  the  validity 
of  a  grant  in  this  form,  quoad  the  life  of  the 
unborn  son.  His  language  is — ''  by  a  gift 
"  to  ^.  and  his  heirs,  his  heir  can  take  no- 
"  thing  :  not  an  inheritance,  because  there  is 
"  no  possibihty  of  its  continuing  for  ever  i 
"  not  a  freehold  descendible,  because  such 
"  must  continue  during  lives  in  esse  only,  and 
"  no  man  can  create  a  new  estate.'' 

(Jb)  Essay  on  Estates,  p.  408.  (c)  p.  12, 
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In  principle,  no  objection  seems  to  exist 
against  such  grant.  The  law  of  perpetuities 
cannot  be  adduced  as  an  objection  against  a 
limitation  in  this  form.  Should  it  be  said,  that 
A.  may  die  before  the  son  is  born,  especially 
when  the  child  is  to  be  from  a  stranger,  and 
not  of  A.  himself,  it  may  be  readily  admit- 
ted, that  the  death  of  A.  will  occasion  the 
determination  of  the  estate  {d),  and  that  the 
estate  will  not  revive  on  the  subsequent  birth 
of  a  child.  But  on  the  pohcy  of  the  law, 
even  against  perpetuities,  it  may  be  easily  in- 
ferred that  there  cannot  be  an  estate  for  the 
period  of  successive  lives  not  in  esse  ;  as,  a 
gift  to  A.  for  his  life,  remainder  to  his  first 
son  for  life,  remainder  to  the  first  son  of  that 
son  for  his  life,  and  so  on  in  succession  (e). 
Perhaps  the  same  rule  may  be  extended  to 
a  grant  to  A.  for  his  hfe,  and  for  the  Ufe  of 
his  first-born  son,  and  for  the  life  of  the  first 
son  of  that  son,  &c.  &c. ;  and  yet  it  is  very 
difficult  to  find,  in  the  books  of  the  common 
law,  any  authority  which  denies  the  validity 
of  such  limitation  ;  except  the  limitation  be 
void,  upon  the  ground,  that  a  lease  for  life 
must  necessarily  be  for  the  life  of  a  person 
or  persons  in  being  at  the  date  of  the  lease. 

(c?)  Poole  V.  Nedham,  Yelv.      stone,   i  P.  W.  332.     5   East, 

149-  p.  198. 

(e)  Humberstone  v.  Humber- 
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Some  suspicion  seems  to  have  been  enter- 
tained on  this  point  bv  the  practitioners  of 
more  ancient  times,  when  the  rules  of  the 
common  law  were  more  simple  and  better 
understood  than  they  are  at  the  present  day. 
They  seem  to  have  accompHshed  by  indirect 
means,  that  which  they  could  not  have  ac- 
complished with  certainty  and  confidence  by 
more  direct  limitation.  Instead  of  limiting 
an  estate  for  the  hfe  of  A.  and  his  first-born 
son,  &c.  they  were  wont  to  limit  an  estate 
for  years,  if  A.  and  his  first-born  son,  &c. 
should  so  long  continue.  Also,  though  a 
limitation  to  A.  and  his  heirs  for  lives,  to  be 
born  in  succession,  may  not  be  good,  no 
doubt  is  to  be  entertained  of  the  validity  of 
a  limitation  to  A.  and  his  executors  for  a 
term  of  years,  if  he  and  the  heirs  of  his 
body,  or  he  and  his  heirs  of  a  given  descrip- 
tion, shall  so  long  continue.  In  deeds  at 
the  common  law,  it  is  necessary  that  a  grant 
of  an  estate  of  freehold  should  be  made  to 
commence  immediately  ;  in  other  words,  the 
freehold  must  not  be  put  in  abeyance.  This 
rule  extends  to  grants  of  lands  in  possession, 
and  to  grants  of  the  reversion  of  lands,  and 
also  to  grants  of  incorporeal  hereditaments 
already  created  (/).  Grants  of  incorporeal 
hereditaments,  on  their  creation  de  novo,  are 

(/)  Buckler's  Case,  2  Co.  5.5.     Essay  on  Est.  c.  Freehold. 
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not  within  the  rule.  This  subject,  with  the 
reasons  on  which  it  depends,  is  fully  dis- 
cussed in  the  chapter  on  Freeholds,  in  the 
Essay  on  Estates ;  nor  does  the  rule  extend 
to  limitations  of  use,  either  in  bargains  and 
sales,  covenants  to  stand  seised,  or  uses  in 
conveyances,  nor  to  limitations  in  wills.  The 
use  may  be  limited  to  commence  at  a  day  to 
come,  or  upon  an  event,  and  it  will  be  good 
by  way  of  future  or  springing  use.  So  a 
limitation  in  a  will  may  be  good,  though  it  is 
to  commence  from  a  future  time,  or  upon  an 
event.  In  each  of  these  instances,  all  that 
the  law  requires  is,  that  the  time  at,  or  the 
event  upon,  which  the  estate  is  to  vest  an  in- 
terest, shall  be  fixed  so  as  to  happen  within 
that  period  which  is  prescribed  by  the  rule 
against  perpetuities.  The  following  exam- 
ples will  illustrate  this  doctrine  :  a  doctrine 
which  deserves  the  most  minute  attention, 
since,  from  its  defeating  the  intention,  it  is 
more  likely  to  surprize  into  a  mistake,  those 
who  are  not  intimately  acquainted  with  the 
rules  of  law  governing  real  property. 

1st,  A  lease  to  A.  for  a  life  or  lives,  to 
commence  from  next  Michaelmas,  is  void  ; 
being  a  lease  to  commence  in  future.  This 
case  supposes  livery  to  be  made  before 
Michaelmas  day.  Livery  after  the  da}^,  if 
made  in  person,  or  if  made  by  an  attorney 
With  sufficient  authority,  will  support  the 
Fea'^e;  for  livery  to  hold  from  a  day  that  is 
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past,  is,  in  point  of  law,  livery  of  the  imme- 
diate freehold,  and  free  from  the  objection 
of  being  a  grant  to  commence  in  future  :  in 
other  words,  to  place  the  freehold  in  abey- 
ance. Like  law  of  a  grant  by  deed  when  the 
deed  is  delivered  before  the  day.  Evidence 
is  admissible  to  prove  that  the  deed  was 
delivered  after  the  day. 

2dly,  A  bargain  and  sale,  or  covenant  to 
stand  seised  to  uses,  will  be  free  from  ob- 
jection, although  it  is  to  give  an  estate  of 
freehold,  to  commence  at  a  future  day,  or 
upon  an  event ;  as  a  bargain  and  sale  to  A, 
and  his  heirs,  To  have  and  to  hold  to  A. 
and  his  heirs  from  and  after  Michaelmas 
day  now  next  ensuing.  So  in  a  conveyance 
to  uses,  an  use  may  be  limited  to  A.  and 
his  heirs,  from  and  after  a  given  day,  or  a 
particular  event.  In  all  these  instances,  A. 
has  a  future  use,  to  be  executed  into  estate, 
from  and  after  the  appointed  period  or  de- 
signated event.  In  the  mean  time,  the  use 
will  result  to  the  bargainor,  covenantor,  or 
grantor,  and  the  cestui  que  use  will  have 
merely  an  inchoate  interest,  and  not  an 
estate.  The  like  limitation  may  be  made 
by  will,  and  be  good  under  the  learning  of 
executory  devises. 

And  these  different  instruments  admit  of 
a  great  variety  of  such  limitations  ;  circum- 
scribed by  no  other  rule,  than  that  the 
limitation  must  be  within  the  boundary  pre- 
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scribed  by  the  doctrine  against  perpetuities. 
It  will  also  be  collected  from  the  chapter  of 
Freehold,  in  the  Essay  on  Estates,  that  this 
rule  against  the  abeyance  of  the  freehold,  is 
applicable  only  to  the  hrst  or  particular 
estate.  Remainders  expectant  on  an  estate 
of  freehold,  may  be  good  by  way  of  remain- 
der, although  they  are  limited  to  commence 
from  a  future  time,  or  upon  an  event.  Such 
limitations  are  the  subject  of  the  doctrine  of 
contingent  remainders  ;  and  provision  is 
made  against  the  abeyance  of  the  freehold, 
by  the  rule  of  law  that  requires  these  limi- 
tations to  give  a  vested  interest  during  the 
particular  estate,  or,  at  latest,  in  the  instant 
when  that  estate  determines.  Nor  is  this  rule 
extended  to  limitations,  which  though  sound- 
ing futurely,  may  give  a  present  and  imme- 
diate interest,  as  in  the  instance  afforded  in 
Badger  v.  Lloyd  (g).  Weak  v.  Lower  (h),  and 
Lady  Lanesborough  v.  Fo.v  (i). 

In  regard  to  leases  for  years,  the  text 
books  seem  to  propound  the  rule,  that 
every  lease  for  years  shall  have  a  certain 
commencement  and  a  certain  continuance. 
It  is  essential,  that  the  time  of  duration 
of  every  lease  for  years  shall  be  measured 
by  fixed  periods,  as  by  years,  months, 
weeks,   days,    hours,    minutes,    or   the  like : 

(g)  Lord  Raym.  5Q3.  (i)  Cas.  T.  Talb.  262. 

(A)  PoUexf.  64. 
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and  it  cannot  be  measured  by  indefinite 
periods  of  time,  as  so  many  years  as  A. 
shall  live,  or  till  an  event  shall  happen,  or 
the  like,  except  the  event  has  reference 
to  a  certain  period  of  time,  as  till  A.  shall 
attain  his  age  of  twenty-one  years,  or  till 
100  /.  shall  be  paid  out  of  a  rent  affording 
an  income  of  10/.  a  year  (k)  ;  and  though  it 
may  be  referred  to  ^.  to  give  certainty  to 
the  duration  of  the  lease,  by  naming  the 
term,  he  must  name  the  term  during  the  lives 
of  the  lessor  and  lessee  (/). 

But  a  lease  for  years  may  have  a  colla- 
teral determmation ;  and  that  may  be  done 
indirectly,  ^vhich  cannot  be  accomplished  by 
more  direct  means.  For  example :  a  lease 
for  so  many  years  as  A.  S.  shall  live,  will 
not  be  good  as  a  lease  for  years  ;  but  a  lease 
to  A.  for  100  or  any  other  number  of  years, 
if  he  shall  so  long  live,  will  be  a  good  lease 
with  a  collateral  determination.  In  the  for- 
mer instance,  no  certain  limited  time  is  fixed 
for  the  duration  of  the  lease,  while,  in  the 
latter  instance,  certain  limits  are  prescribed 
for  the  duration  of  the  interest ;  and  the 
term,  though  determinable  on  the  death  of 
A.  has  this  limitation  only  by  way  of  colla- 
teral determination.  When  it  is  said,  that 
terminus  annorum  certus    debet  esse,  et  deter- 

{k)  Bishop  of  Bath's   case,         (/)  i  Co.  155.    6  Co.  ;jr>- 
6  Rep.  35. 
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minatus  (m) ;  or  in  the  language  of  Lord 
Coke,  "  regularly  in  every  lease  for  years, 
"  the  term  must  have  a  certain  beginning 
"  and  a  certain  end"  (t?),  this  is  lo  be  un- 
derstood in  its  legal  and  technical  sense. 
The  only  circumstance  required  in  limita- 
tions of  terms  for  years  is,  that  a  precise 
time  shall  be  fixed  for  the  continuance  of 
the  terms ;  so  that  when  the  commence- 
ment of  the  term  is  ascertained,  the  pe- 
riod of  determination,  by  effluxion  of  time, 
may  be  known  with  certainty.  In  the  first 
place  a  term  may  be  limited  to  commence 
from  the  date  of  the  deed,  or*  from  a  fu- 
ture period,  or  upon  an  event,  or  upon 
such  one  of  several  events  as  shall  first  hap- 
pen, or,  as  the  intention  shall  dictate,  from 
such  one  of  several  events  as  shall  last  hap- 
pen. The  general  forms  for  the  commence- 
ment of  a  lease  are,  from  the  date ;  from  the 
execution  or  the  making  of  the  deed  ;  from 
the  25th  day  of  March  now  next,  or  now 
last  past,  or  some  other  fixed  day  now  next 
ensuing,  or  which  is  past ;  from  the  death  of 
A.  or  the  death  of  A,  without  having  been 
married,  or  from  any  other  event  ;  from  the 
forfeiture,  expiration,  or  other  sooner  deter- 
mination of  a  subsisting   term.     When  the 


(m)  Bracton,  lib.  2.  c.  9.  34,  35.     Co.  Litt.  45,  b. 

(«)  Bishop  of  Bath's  case,  6  Co. 
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term  is  limited  from  a  day  that  is  past,  it 
commences  in  title,  only  from  the  execution 
of  the  deed.  The  title  cannot  have  retro- 
spect. The  words  of  reference  to  a  time 
past,  are  merely  for  the  purpose  of  computa^ 
tioji,  as  one  of  the  means  of  measuring  the 
duration  of  the  interest.  No  right  to  the 
profits  for  a  time  past  can  be  conferred  by 
a  lease  in  this  or  any  other  form.  In  case 
the  lands  are  held  under  a  prior  lease,  so 
that  the  lease  in  question  grants  the  imme- 
diate reversion,  the  rent  from  Lady-day  past 
may  belong  to  the  second  lessee ;  but  his 
right  to  this  rent  will  depend,  not  on  the 
period  fixed  for  the  computation  of  his  in- 
terest, but  on  the  rule  of  law,  which  consi- 
ders the  rent  to  belong  to  the  person  who  is 
the  owner  of  the  reversion  on  the  rent-day; 
and  treats  each  portion  of  the  rent,  whether 
it  becomes  due  yearly,  half-yearly,  or  quar- 
terly, as  one  entire  demand,  belonging  to 
the  person  who  is  the  reversioner  on  the 
rent-day.  The  continuance  of  the  term  must 
be  measured  by  years,  months,  weeks,  days, 
or  some  other  period  equally  reducible  to  a 
certainly  with  years,  months,  weeks,  days^ 
<Scc. ;  so  that  the  extreme  bounds  of  the  du- 
ration of  the  interest  may  be  ascertained 
at  latest,  immediately  alter  the  term  com- 
mences in  interest.  At  the  same  time,  how- 
ever, that  the  law  requires  the  extreme 
boundary  to  Ije  fixed,  it  admits  of  conditiom 

VOL.    11.  M 
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lo  defcal,  and  collateral  determinations  to  put 
an  end  lo,  lliese  terms  in  the  mean  lime, 
before  Llicy  liave  filled  the  measure  of  iheir 
continuance.  On  these  points,  the  more 
useful  information,  with  the  examples  and 
their  illustrations,  will  be  found  in  the  Essay 
on  Estates,  in  the  chapter  on  Estates  for 
Years,  and  still  more  fully  in  Bacon's  Abr. 
chapter  Leases.  It  may  be  useful  to  state 
a  few  distinctions,  by  way  of  contrast  be- 
tween leases  for  years  and  leases  for  lives. 
Such  contrasts  have  the  evident  advantage 
of  enabling  the  student  to  form  correct  opi- 
nions of  the  law,  u}X)n  points  most  material 
lo  be  understood. 

First,  by  the  rules  of  the  common  law,  an 
estate  of  freehold  (except  an  estate  of  free- 
hold in  a  thing  created  de  novo,  and  in  such 
thing  only  on  its  first  creation)  cannot  be 
limited  to  commence  at  a  future  time,  or 
upon  an  event  ;  but  a  term  for  years  may 
be  limited  to  commence  from  a  future  time, 
or  upon  an  event. 

Secondly,  An  estate  of  freehold  cannot 
be  created  without  livery  of  seisin,  of  lands 
in  possession,  or  without  a  grant,  by  deed, 
of  lands  in  reversion  ;  but  a  term  for  years 
may  be  created  without  livery,  and,  except 
in  particular  cases,  without  deed. 

Thirdly,  An  estate  of  freehold  once  cre- 
ated, cannot  be  transferred  without  livery  of 
seisin  ;   or,  being    of   incorporeal    hercdita- 
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ments,  or  of  a  reversion  or  remainder,  Avilh- 
out  a  grant  by  deed.  A  term  for  years,  being 
merely  a  chattel,  may,  unless  it  is  an  incor- 
poreal hereditament  in  its  nature,  as  a  rent, 
&c.  and  althouoh  it  is  a  term  for  years  in 
reversion  or  remainder,  be  granted  from  per- 
son to  person  without  deed  ;  but  a  term  for 
years  in  incorporeal  hereditaments,  as  rents, 
cannot,  from  the  nature  of  the  subject,  be 
transferred  without  deed.  The  language  of 
Lord  Coke(o)  on  this  point  is,  "  Note  a  di- 
"  versity  between  an  original  chattel,  of  a 
"  thing  that  properly  lyeth  in  grant,  and  a 
"  chattel  derived  out  of  a  freehold,  of  any 
"  thing  that  lyeth  in  grant.  For  example  ; 
*'  if  a  man  make  a  lease  for  years  of  a  vil- 
*'  leiu,  this  cannot  be  done  without  deed  ; 
"  neither  can  the  lessee  assign  it  over  wilh- 
'*  out  deed,  because  it  is  derived  out  of  a 
"  freehold  that  lyeth  in  grant :  but  the  ward- 
"  ship  of  the  body  is  an  original  chattel  dur- 
"  ing  the  minority  derived  out  of  no  free- 
"  hold  ;  and  therefore,  as  the  law  createth 
"  it  witiiout  deed,  so  it  may  be  assigned  over 
"  without  deed. 

"  A  corporation  aggregate  of  many  cannot 
*'  make  a  lease  for  years  without  deed,  in 
"  respect  to  the  quahty  of  the  incorporation  ; 
*'  but  their  lessee  may  assign  it  over  idthoul 

{<>)  Co.  Liu.  8.0,  a.  (i>)  Co.  Litl.  R.o,  a. 
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''  If  ail  advowson  be  lioldeii  by  knights'- 
"  service,  and  the  tenant  dielli,  his  heir 
"  being  within  age,  the  lord  cannot  grant 
*'  the  wardship  of  the  advowson  without 
"  deed^  because  it  is  derived  out  of  an  in- 
"  heritance  that  lyeth  in  grant,  and  passeth 
"  not  by  hvery  ;  for  jus  prasentandi  is  incor- 
"  poreal  (q)." 

Fourthly,  At  the  common  hiw,  an  estate 
of  freehold  cannot  be  limited  to  vest  and 
^*  ^^'' toy- *  re-vest  at  different  times,  so  as  to  be  in  esse 
for  a  time,  and  suspended  for  a  thne.  This 
rule,  however,  is  confined  to  things  in  esse, 
and  not  to  incorporeal  hereditaments,  as 
rents,  when  the  stipulation  is  annexed  to 
them  on  their  creation,  by  the  terms  of  the 
original  grant  (r).  In  their  nature,  terms  for 
years  may  cease  for  a  time,  and  be  in  esse 
for  a  time(s).  From  the  same  rule  it  fol- 
lows, that  an  estate  of  freehold  cannot  be 
confirmed  for  a  time,  and  suffered  to  remain 
in  a  defective  state  for  the  residue  of  the 
time  (t) :  but  a  title  under  a  term  for  years 
may  be  confirmed  for  a  portion  of  the  lime, 
and  left  in  statu  quo  for  the  remainder  of 
the  time(//).  On  this  subject  Lord  Coke 
has  the  following  passages  : 


(^)  Co.  Litt.  85,  a,  7  R€p.  70.     LiLt.  46,  a, 

(;•)  Essay  on  Est.  cli.  Free-  (/)    Litt.    519,    520.      Co. 

hold.  Litt.  297,  a. 

(*)  Earl   of    Bedford'?^  Case,  («)  Co,  Litt.  297,  a. 
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"  A  confirmation  Can  make  no  fraction 
"  of  any  estate  to  extend  but  to  part  of 
*'  the  estate  only  {.v)."  This  observation  must 
be  confined  to  estates  which  are  of  freehold 
tenure. 

'*  If  the  parson  makes  a  lease  for  a  hitn- 
"  dred  years,  the  patron  and  the  ordinary 
"  may  confirm  Jifiij  of  the  years  ;  for  they 
^'  have  an  interest,  and  may  charge  in>  time 
"  of  vacation.  And  so  if  a  disseisor  makes 
"  a  lease  for  a  hundred  years,  the  disseisee 
"  may  confirm  parcel  of  those  years,  but  then 
"  it  must  be  by  apt  words ;  for  he  must  not 
"  confirm  the  lease  or  demise,  or  the  estate 
'•  of  the  lessee,  for  then  the  addition  for 
"  parcel  of  the  term  should  be  repugnan-t, 
*'  when  the  whole  was  confirmed  before ; 
"  but  the  confirmation  must  be  of  the  land 
"  for  part  of  the  term.  So  may  the  con- 
"  firmation  be  of  part  of  the  land;  as,  if  it 
"  be  a  lease  of  forty  acres,  he  may  confirm 
"  twenty,  &c.  So  if  tenant  for  life  make 
"  a  lea^e  for  a  hundred  years,  the  lessor," 
[namely  the  original  lessor,]  "  may  confirm 
"  either  for  part  of  the  term,  or  for  part  of 
"  the  land.  But  an  estate  of  freehold  can- 
"  not  be  confirmed  for  part  of  the  estate, 
"  for  that  estate  is  entire,  and  not  several 
"  as  years  be  {y)." 

But  the  land  may  be  confirmed  for  pari  of 

(.r)  Co.  I.itt.  -i'/),  a.  {jj)  Co.  Lilt.  297,  a. 
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the  term  :  llius  a  term  ibr  life  may  give  a.^ 
confirmation  for  the  time  of  his  estate.  So= 
there  may  be  a  confirmation  to  a  rent  for 
life,  without  confirming  the  remainder  expec- 
tant on  that  estate,  Litt.  §  521.  So  one  of 
two  estates  in  the  same  person  may  be  con- 
firmed without  confirming  the  other  estate. 

It  was  a  refined  distinction,  that  a  con- 
firmation of  the  term  eo  nomine^  or  of  the 
estate,  precluded  any  qualification,  aiming 
at  a  confirmation  for  a  particular  period. 
The  old  books,  as  is  evident  from  the  pas- 
sage cited  out  of  Co.  Litt.  treated  the  term 
as  comprising  all  the  estate ;  and  the  words 
which  express  a  particular  time  for  the  du- 
ration of  the  confirmation,  as  inconsistent. 
In  modern  times,  this  distinction  seems  to 
have  been  exploded.  See  Flowden  v.  Cart- 
uright  (2).  On  the  same  ground  it  was  for- 
merly held,  that  a  grant  of  lands  and  all  the 
estate,  or  of  all  the  estate  in  the  lands, 
■would  render  an  hahendum  for  a  particular 
time  repugnant.  This  point  was  overruled 
in  a  late  case,  by  which  it  is  decided,  that  an 
habendum  for  a  particular  time  will  be  ope- 
rative, and  the  deed  will  receive  the  con- 
struction, that  the  lands,  and  the  estate  in 
the  lands,  are  granted  for  the  time  expressed 
in  the  hahendum  (a). 

Fifthly,  An  estate  of  freehold  in  lands 
cannot  be  defeazanced  except  by  a  condition 

(r)  1  Burr.  282.  («)  Earl  of  Derbi/  v.  Tai/lor,  1  East.  502, 
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contained  in  the  deed  granting  the  lands,  or 
in  a  deed  executed  at  the  same  time,  and 
forming  part  of  the  same  transaction ;  but  a 
term  of  years  may  be  defeazanced  by  a  deed 
executed  at  any  time  after  the  creation  of 
the  term. 

Sixthly,  An  estate  of  freehold  is  entire, 
and  cannot,  by  the  rules  of  the  common 
law,  be  avoided,  by  condition,  for  part  of 
the  same.  It  must  be  wholly  avoided,  or 
not  at  all ;  while  a  term  for  years,  which  is 
merely  a  contract  for  the  possession,  may,  by 
defeazance,  be  avoided,  or  suspended  for  a 
time,  and  left  in  force  for  the  residue  of  the 
time. 

It  is  also  to  be  noted,  that  limitations  by 
Avay  of  use  and  by  executory  devise,  may 
defeat  part  of  an  estate  of  freehold  previously 
limited. 

Lastly,  An  estate  of  freehold  granted  by 
lease  at  the  common  law,  cannot,  by  means 
of  a  condition,  be  made  to  cease,  ipso  facto, 
by  the  operation  of  the  condition :  but  a 
condition  annexed  to  a  lease  for  years,  that 
the  lease  shall,  upon  a  particular  event,  be 
void,  will  actually  defeat  the  estate.  It  fol- 
lows, that  an  estate  of  freehold  to  which 
such  condition  is  annexed,  will,  after  the 
condition  is  broken,  remain  as  a  subsisting 
estate,  till  avoided  by  entry  or  claim  (/>),  and 

(h)  Co.  Liu.  214,  b. 
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consequcntly  may  be  confirmed  or  enlarged  : 
while  a  term  of  years  thus  defeated  by  the 
condition,  will,  ipso  facto,  be  avoided,  and 
consequently  cannot  be  enlarged,  nor  be 
confirmed  by  express  words,  or  acceptance 
of  rcnl(c);  since  a  confirmation  must  be  of 
an  estate  which  is  voidable  or  defeasible 
only,  and  not  of  an  estate  which  is  void. 
It  is  also  to  be  observed,  that  under  the 
learning  of  uses  and  executory  devises,  an 
estate  of  freehold  may,  by  a  conditional  limi- 
tation, operating  as  a  future,  or  springing, 
or  shifting  use,  or  by  an  executory  devise, 
be  made  to  cease,  ipso  facto,  without  entry 
or  claim. 

After  these  preliminary  observations,  it  will 
be  necessary  only  to  consider  ihe  formal  parts 
of  a  lease,  and  the  cautions  to  be  observed 
in  preparing  instruments  of  this  description. 

The  parts  of  a  lease  are, 

1st,  Its  style ; 

2dly,  The  parties ; 

3dly,  The  consideration ; 

4thly,  The  grant ; 

5thly,  The  parcels ; 

Gthly,  The  exception  ; 

7thly,  The  habendum ; 

8thly,  The  reservation ; 

9thly,  The  conditions  ;  and, 

lOthly,  The  covenants. 

(c)  Co.  Lilt.  215. 
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1st,  Leases  are  made  by  indenture^  or  by 
deed  poll — Indentures  begin  with  the  words. 
This  Indenture,  &c. ;  while  in  deeds  poll  the 
exordium  is,  "  Know  all  Men  by  these  Pre- 
"  sents,  that  I,  A.  B.  in  consideration  of,  &c. 
"  have,  &c.  ;''  or,  To  all  persons  to  whom  these 
vresents  shall  come,  A.  B.  sends  greeting,  SfC. 
Know  ye  that,  &c. 

2dly,  In  indentures  of  lease,  as  in  other 
deeds,  the  grantors — namely,  lessors — on  the 
one  part,  and  the  grantees — that  is,  the  les- 
sees— on  the  other  part,  should  be  named  as 
the  parties;  and  care  should  be  taken  that 
the  lessors  are  competent  to  make  a  lease, 
either  in  right  of  some  estate,  or  by  virtue  of 
some  power. 

Sometimes,  as  when  a  lease  is  made  pur- 
suant to  a  power,  which  requires  consent, 
or  is  made  by  a  trustee  who  has  no  right  to 
lease  without  the  concurrence  of  his  cestui 
que  •trusty  the  person  whose  consent  is  so  re- 
quired, or  the  cestui  que  trust,  should  be  also 
named  as  a  party,  that  he  may  express  such 
consent,  or  give  his  concurrence.  And  when 
different  persons  having  different  interests, 
arc  the  lessors,  the  number  of  parties  will  be 
increased.  As  often  as  the  person  who  is  to 
be  the  immediate  lessor,  has  merely  a  par- 
ticular estate,  or  a  doubtful  or  defeasible  title, 
there  should,  if  the  intention  recjuires  it,  be 
the  concurrence  of  those  persons,  who  may 
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give  slabilily  and  coniirmiiLion  to  ihc  lease. 
When  A.  has  the  fee  under  a  defeasible  title, 
a  lease  granted  by  him  to  jB.  will  be  subject 
to  be  avoided  by  the  person  in  whom  the 
title  resides,  unless  that  person  confirms  the 
lease.  And  if  A.  is  tenant  for  life,  with 
remainder  to  B.  in  fee,  and  a  lease  is  made 
by  A.  alone,  such  lease,  unless  warranted  by 
a  power,  will  determine  on  the  death  of  ^. 
That  the  lease  may  be  good  against  B.  and 
his  heirs,  he  should  join  in  the  lease.  And, 
as  already  noticed,  a  lease  made  by  A., 
tenant  for  life,  with  the  confirmation  of  B. 
who  has  the  remainder  or  reversion  in  fee  (d), 
will,  during  the  life  of  A.  be  construed  as  the 
lease  of  ^.  and  the  confirmation  of  i3. ;  and 
after  the  death  of  A.  it  will  be  construed  as 
the  lease  of  B.  and  the  confirmation  of  ^. : 
consequently,  the  rent  reserved  by  the  lease 
will  belong  to  the  person  who  is,  for  the  time 
being,  in  the  intendment  of  law,  the  leasing 
party  (e).  But  when  A.  has  the  fee  under  a 
defeasible  title,  which  resides  in  B.  and  the 
lease  is  made  by  A,  and  confirmed  by  JB., 
A.  will  at  all  times  be  deemed  the  lessor, 
and  B.  be  deemed  the  confirming  party ; 
and  the  rent  reserved  by  the  lease,  will,  dur- 
ing the  term,  belong  to  the  lessor  and  his 
representatives.     It  Avill  be  obvious  in  this 

(d)  Treport's  Case,  6  Rep.  16.  (0  Ibid. 
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place,  ihat  a  confirmation  will  be  available, 
though  proceeding  from  a  person  who  can- 
not make  a  valid  lease  in  point  of  interest. 
That  a  man  may  lease  in  point  of  interest,  he 
must  be  seised,  or  have  a  vested  estate ;  but 
the  confirmation  of  a  lease  will  be  binding, 
although  it  proceeds  from  a  person  who  has 
merely  a  right  or  title,  and  not  an  estate. — 
Under  these  circumstances,  the  confirmation 
operates  by  way  of  release  of  right ;  and  the 
law  favours  releases,  and  confirmations  which 
partake  of  the  same  nature, 

Sdl}^,  A  consideration  is  not  of  the  essence 
of  a  lease,  except  in  bargains  and  sales,  to 
operate  under  the  statute  of  uses  ;  and  even 
in  assurances  of  that  nature,  the  reservation 
of  a  rent  will  be  a  sufficient  consideration  (/). 

In  general,  a  consideration  will  not  vitiate 
a  lease,  except  it  is  made  under  a  power, 
and  that  power  restrains  the  lessor  from  tak- 
ing any  fine,  premium,  or  foregift.  When 
such  restriction  is  imposed  on  the  power, 
then  to  receive  any  consideration  will  defeat 
the  lease;  and  consequently,  to  express  a 
consideration,  is  to  make  the  lease  void  on 
the  face  of  it,  as  far  as  depends  on  the 
power. 

In  all  other  cases,  when  a  lease  is  made     ^ 
for  a  consideration,  the  consideration  should        ^ 

(/)  Barker  v.  Kcalc,  -i  Mod.  249. 
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be  expressed  in  such  terms  as  will  correctly 
describe  it.  Of  course,  when  the  considera- 
tion is  a  valuable  one,  there  should  be  a 
receipt  tor  the  same.  To  these  observations 
diere  is  an  exception  in  practice :  bishops 
and  other  ecclesiastical  corporations,  by 
w'honi  renewals  are  granted  at  the  ancient 
rent,  seldom  permit  the  consideration  of 
the  renewal  to  appear  on  the  face  of  their 
leases. 

4thly,  In  demises  at  the  common  law,  the 
operative  words  should  be,  "  demise,  grant, 
"  and  to  farm  let  (g) ;"  and  in  leases  to  ope- 
rate throuo;h  the  medium  of  the  statute  of 
uses,  the  operative  words  should,  in  strict 
propriety,  though  this  is  not  absolutely  ne- 
cessary, be  "  bargain  and  sell{h)." 

In  demises  for  terms  of  years,  by  way  of 
mortgage,  the  operative  words  generally  used 
are,  "  grant,  bargain,  sell,  and  demise ;" 
and  when  the  lease  is  made  under  a  power, 
there  should  be  a  reference  to  the  power, 
and  the  words  of  the  power,  as  "  direct, 
"  limit,  and  appoint,"  or  the  like,  should  be 
used.  To  the  words  of  appointment  may 
be  added,  the  words  of  the  common  lav/ 
demise;  and  they  may  be  introduced  by  a 
clause  to  this  effect,  viz.  "  And  hj  ztaij  of 
^''further  assid^ance,  the  said  hath 

(g)  Co.  Litt.  45.  a.         {/i)  Butler's  Co.  Lilt,  note  to  p.  271,  b. 
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^'  granted,"  &c.  And  in  this,  as  in  other 
deeds,  the  grantor  and  grantee  should  be 
named  in  this  part  of  the  assurance;  and 
when  there  are  several  grantors,  the  clause 
"  Have  and  each  of  them  hath  granted,"  &c. 
should  be  inserted ;  and  when  the  lease  is 
made  in  pursuance  of  a  power  given  to  two 
persons  jointly,  it  is  more  correct  to  use 
joint  words  of  appointment,  without  any 
words  to  give  a  distributive  construction  to 
the  acts  of  the  parties.  Also,  when  any 
consent  is  required  to  the  execution  of  a 
power  of  leasing,  or  trustees  lease  with  the 
consent  of  the  cestui  que  trust,  such  consent 
should  be  expressed  in  this  part  of  the  lease. 
And  as  often  as  any  particular  mode  of  exe- 
cution and  attestation  is  required,  a  refer- 
ence to  such  mode  of  execution  and  attesta- 
tion should  be  made  in  this  part  of  the 
deed,  and  the  deed  should  have  a  corre- 
sponding attestation.  The  attestation  is 
essential;  while  the  expression  in  the  deed 
is  formal  only.  The  observations  on  this 
subject  will  be  found  more  fully  detailed  in 
the  chapter  on  Appointments ;  for  all  leases 
made  in  pursuance  and  exercise  of  a  power 
of  leasing,  contained  in  a  conveyance  or 
devise  to  uses,  are,  in  strictness  and  pro- 
priety, appointments  by  way  of  lease,  and 
not  leases  or  demises.  'J'he  term  "  demise 
"  or  lease,"  is,  in  propriety,  confined  lo  leases 
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to  opera le  under  the  rules  of  the  common 
law. 

A  question  frequently  arises,  on  informal 
instruments,  whether  the  instrument  ope- 
rates as  a  lease,  or  as  a  contract  for  a  lease ; 
in  other  "words,  whether  it  confers  a  legal 
and  perfect  title,  or  merely  a  right  to  have 
a  specific  peribrmance  of  the  contract,  by 
a  lease  to  be  granted  in  performance  of  the 
agreement. 

In  Baxter  v.  Browne  (i),  an  agreement  was 
with  all  convenient  speed  to  grant  a  lease ; 
and  they  (the  intended  lessors)  did  there- 
by set  and  let  to  him  All  that,  &c.  To 
hold  for  twenty-one  years  from  Candle- 
mas Day  then  next,  at  ihe  rent  of  290/. 
per  annum,  payable  half-yearly,  with  a  pro- 
viso, that  the  lease  should  be  void  on  non- 
payment of  rent,  alienation,  &c.  and  that 
such  lease  should  contain  usual  covenants 
on  the  part  of  the  lessors  and  lessee,  and 
certain  special  covenants  therein  mentioned, 
in  one  of  which  the  words  this  demise 
occurred ;  and  it  was  held  that  this  was 
clearly  a  good  lease  in  prasenti,  with  an 
agreement  to  execute  a  more  formal  and 
perfect  lease  in  fnturo.  The  court  observed, 
that  the  operative  words,  let  and  set,  were  in 
the  present  tense ;  that  a  reference  was  made 

0")  2  Bl.  Rep.  973. 
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to  this  demise.  It  is  observable,  that  there 
had  been  fourteen  years  possession  under 
this  instrument,  and  the  lessors  of  the  plain- 
tiff had  accepted  rent.  Under  such  circum- 
stances, the  court  observed,  if  the  words  of 
the  lease  could  import  an  immediate  legal 
demise,  the  court  would  support  it  as  such. 

In  Goodtitle  ex  dem.  Estwick  v.  Wai/  (/j). 
Lord  Abingdon  entered  into  an  agreement 
with  Way,  which  contained  these  words  : 
"  The  said  Earl  of  Abingdon  doth  hereby 
"  agree  to  let,  and  the  said  Richard  Way 
"  agrees  to  rent  and  take  for  the  term  of 
"  seven,  fourteen,  or  twenty-one  years,  in 
**  case  the  said  Earl  shall  so  long  live,  at  and 
"  for  the  rent  of  1,400/.  a  year,  to  be  paid 
*•'  half  yearly  (the  said  Earl  to  pay  or  allow 
"  all  manner  of  tithes  and  taxes,  both  ordi- 
"  nary  and  extraordinary,)  all  his  estate,  &c. 
"  at  Rycot.  It  is  agreed  the  said  Richard 
"  Way  shall  enter  upon  all  the  said  premises 
"  immediately,  but  not  commence  payment 
"  of  the  rent  until  Lady-day  next.  It  is 
"  further  agreed,  that  leases  with  the  usual 
"  covenants  shall  he  made  and  executed  by  the 
*'  parties  on  or  before  Michaelmas  next."  And 
the  court  were  all  of  opinion,  that  this  was 
not  a  lease.  They  said  the  case  of  Sturgeon 
v.  Painter, (^l)  was  in  point.     They  also  ob- 

(k)  I  Term.  Hep.  735.  (/)  Noy,  l?.8. 
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served,  lliat  in  tlic  present  ease  there  was 
an  express  stipulation,  that  leases  should 
be  drawn  belore  Michaelmas ;  therei'ore  it 
plainly  was  not  the  intention  of  the  parties 
that  this  agreement  should  operate  as  a  lease, 
but  only  that  it  should  give  the  defendant  a 
right  to  immediate  possession  till  a  lease  could 
be  drawn. 

In  Doe  on  dem.  of  Coore  v.  Clare  (?«), 
T.  Tidd,  who  was  entitled  to  certain  copy- 
hold messuages  in  reversion  after  an  estate 
for  life,  agreed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  upon  an  agreement 
stamp,  that  in  case  he  should  be  seised  of  or 
entitled  unto  the  said  messuaoe  &c.  on  the 
death  of  Mary  Slathorn,  he  would,  imme- 
diatel}^  on  her  death,  demise  and  let  the  same 
to  the  said  T.  Clare,  on  the  terms  and  condi- 
tions thereinafter  mentioned ;  and  therefore 
the  said  T.  Tidd  did  ao;ree  to  demise  and  let 
unto  the  said  T.  Clare,  all,  Sec.  To  hold  to 
the  said  Clare  from  and  immediately  after  the 
death  of  the  tenant  for  life,  for  the  full  and 
whole  term  of  twenty-one  years,  at  a  yearly 
rent ;  the  first  payment  to  be  made  on  the  first 
quarterly  day  after  the  death  of  the  tenant 
for  fife :  and,  after  several  covenants  on  the 
part  of  Clare,  Tidd  covenanted,  that  after 
the    death    of  Mary    Slathorn,    and  his  be- 

(»h)  2  Term  Kep.  739.     Ladi/  Montague's  Case,  Cro.  Ja.  301. 
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coming  entitled  to  the  premises,  he  would 
procure  license  to  let  the  said  premises,  and 
also  covenanted,  that  Clare  should  peaceably 
enjoy  for  the  said  term  of  twenty-one  years ; 
and  it  was  held  that  this  agreement  did  not 
amount  to  a  lease.  The  court  relied  parti- 
cularly on  two  circumstances  :  1st.  That  if 
the  agreement  were  held  to  be  a  lease,  a 
forfeiture  would  be  incurred,  which  was  con- 
trary to  the  intention  of  the  parties,  as  ap- 
peared by  the  agreement  to  procure  a 
license:  2dly,  That  the  stamp  was  conform- 
able to  the  nature  of  an  agreement  for  a 
lease,  and  not  adapted  to  an  absolute  lease. 

The  result  of  all  the  cases  appears  to  be, 
that  the  instrument  will  operate  cither  as  an 
actual  lease,  or  as  an  agreement  for  a  lease, 
according  to  the  intention  of  the  parties,  as 
that  intention  can  be  collected  from  the  en- 
tire instrument. 

In  general,  an  express  agreement  to  exe- 
cute a  formal  lease  at  a  future  day,  is  evi- 
dence of  an  intention,  that  the  instrument 
shall  operate  as  a  mere  executory  agreement, 
and  not  as  an  actual  lease.  But  when  there 
are  words  of  actual  demise,  in  the  present 
tense,  these  words  will  amount  to  an  imme- 
diate lease,  though  they  are  accompanied 
with  other  words,  containing  an  agreement 
for  the  execution  of  a  formal  lease  at  a  fu- 
ture day.  Under  these  circumstances,  the 
words  of  the  agreement  do  not  control   the 

VOL.     il.  N 
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operation  of  the  words  of  express  demise. 
Thej  cannot  explain  words  in  Avhich  there 
is  no  ambiguity.  But  when,  instead  of  the 
words  "  doth  demise,"  Sec.  the  words  "  doth 
*'  agree  to  demise/'  are  used,  these  words 
may  be  explained  and  qualified  by  the  con- 
text of  the  instrument. 

othly,  The  parcels  should  be  fully  de- 
scribed ;  at  least  should  be  described  with 
sufficient  certainty ;  and  such  exceptions 
should  be  introduced  as  are  necessary  to 
accomplish  the  intention  of  the  parties. 

In  demises  for  long  terms  of  years,  the 
parcels  should,  in  general,  be  taken  from 
the  last  purchase  deed.  But  in  farming 
leases,  building  leases,  &c.  a  new  descrip- 
tion is  generally  adopted  ;  and  in  particular 
in  farming  leases,  the  description  may  be 
very  concise,  since  reference  to  the  last  oc- 
cupier, &c.  seems  the  only  distinguishing 
circumstance  which  is  material,  in  addition 
to  the  name  and  contents  of  the  farm,  &c. 
Thus  the  description  may  be,  "All  that 
"  called  ,  situate  in  the  parish  of 

"  ,  now  or  late  in  the  tenure  or  oc- 

"  CLipation  of  ,  and  containing  by 

"  estimation  or  thereabouts.'' 

In  appointments  by  way  of  demise,  under 
powers,  the  parcels  are  generally  introduced 
in  the  recitals,  and  granted  with  reference 
to  the  description  in  the  recital.  Circum- 
stances,  however,   render   even  a  departure 
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from  this  form  convenient;  and,  generally 
speaking,  it  is  desirable  to  have  the  descrip- 
tion of  the  parcels  in  the  operative  part  of 
the  instrument. 

In  all  demises,  the  general  words  should 
be  introduced,  and  in  demises  or  appoint- 
ments for  long  terms  of  years,  the  clause  of 
all  the  reversion,  is  usually  inserted.  The 
clause  of  "  all  the  estate''  should  in  all  leases 
be  omitted  as  informal. 

In  farmino-  leases,  &c.  the  clause  of  "  all 
the  reversion''  is  also  to  be  omitted. 

But  the  addition  of  the  clause  of  '*  all  the 
"  estate,'"  though  improper,  is  no  longer  so 
obnoxious  as  it  was  formerly  considered. 
The  only  instance,  in  which  this  clause  can 
militate  against  the  intention  of  the  parties, 
is  when  it  is  introduced  into  an  instrument, 
intended  to  be  a  lease  by  a  person  who  has 
a  term  for  years.  There  are  cases  in  the 
books,  which  would  lead  to  the  inference, 
that  the  clause  "  all  the  estate"  would  pass 
all  the  interest,  and  consequently  the  whole 
term,  of  the  grantor,  and  that  a  subsequent 
habendum,  introduced  with  a  view  of  creating 
a  particular  estate,  would  be  repugnant  and 
rejected.  It  is  now  decided  (?/),  and  with 
great  reason,  that  the  express  limitation  in 
the  habendum  will  qualify  the  words  of  grant 
in  the  parcels,  and,  on  the  context,  the  in- 

(n)  Karl  of  Derby  v.  Taylor,  East,  502. 
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strument  will  import,  and  be  construed,  to 
be,  a  demise  or  grant  of  the  lands,  and  of 
all  the  estate  therein,  for  the  particular 
term  ;  and  thus  the  intention  of  the  parties 
will  be  established,  and  the  deed  will  ope- 
rate as  a  demise  of  a  portion  of  the  estate, 
and  not  as  a  grant  of  the  entire  interest. 

6thly,  When  the  intention  requires  it,  an 
exception  should  be  added.  The  rules  of 
law  to  be  observed,  in  regard  to  exceptions, 
will  be  found  in  the  chapter  on  Releases. 

7thlj,  In  this  species  of  assurance  also, 
an  habendum  is  generally  introduced.  As  in 
other  instruments,  so  in  this  species  of  as- 
surance, it  is  a  formal  and  not  a  necessary 
part  of  the  deed. 

And  all  the  observations  made  on  the 
hahendum  in  releases,  are  equally  applicable 
to  the  hahendum  in  a  lease,  except  in  the 
particulars  to  be  collected  from  the  observa- 
tions which  follow. 

Frequently,  it  is  required  by  powers, 
that  the  lease  shall  be  made  in  possession, 
and  not  in  reversion,  or  by  way  of  future 
interest.  Therefore,  in  executing  powers,  this 
stipulation  must  be  observed. 

So  in  common  law,  leases  for  lives,  which 
pass  an  estate  of  freehold,  the  freehold  must 
be  granted  as  a  present  and  vested  interest, 
and  not  be  placed  in  abei/ance.  But  to 
leases  for  lives,  made  under  powers,  unless 
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the  contrary  is  required  by  the  power,  it  is 
no  objection  that  the  term  is  granted  by  way 
of  future  interest,  since  it  may  operate  as  a 
springing  or  future  use. 

With  the  exceptions  which  have  been  no- 
ticed, leases  for  years  may  be  granted  to 
take  effect,  either  from  the  execution  of  the 
deed,  or  from  a  future  day,  or  any  event. 
In  the  hmitation  of  a  term  for  years,  the 
continuance  of  the  term  must  be  definitively 
marked,  so  that  the  time  of  its  continuance, 
or  rather  the  precise  period  of  its  deter- 
mination, may  be  ascertained,  at  latest, 
from  the  period  of  its  commencement  in 
interest. 

On  this  subject,  all  the  observations  neces- 
sary to  be  attended  to,  will  be  found  in  the 
Essay  on  Estates,  chap.  Years,  and  in  the 
preceding  part  of  diis  chapter. 

Sometimes,  to  leases  for  years  a  collateral 
determination  is  annexed.  This  collateral 
determination  should  be  expressed  in  the 
most  clear  and  precise  terms. 

The  greater  difficulty  is  experienced  to 
express  the  contingency,  when  the  estate  for 
years  is  to  continue  in  one  alternative  till 
several  events  shall  happen,  and  in  another 
alternative  till  one  event  shall  happen. — 
Cases  of  this  sort  sometimes  require  nice  and 
critical  attention.  The  contingency  should 
be  so  fully  and  clearly  expressed,  that  the 
construction   may    not  admit   of  any  ambi- 

N   3 
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guity,  or  be  doublful  in  the  interpretation. 
Every  case  of  this  sort  must  depend  on  its 
own  pccuHar  circumstances.  The  form  may 
be  to  this  etlcct,  viz. 

"  For  ninety-nine  years,  if  A.  shall  so 

"  long  live,  and  B.  his  son  shall   be  a 

"  minor ;    or  which    shall   first   happen 

"  until  B.  shall  be  married/' 
Sometimes  the  contingency  may  defer  the 
operation  of  the  collateral  limitation,  till  the 
last  of  several  events  shall  happen ;  as,  "  to 
"  A.  for  ninety-nine  years,  if  E.  shall  so  long 
"  live,  or  if  there  shall  be  issue  of  his  body, 
"  or,  which  shall  last  happen,  if  there  shall 
"  be  a  default  on  the  part  of  C.  to  pay  to  JD. 
"  his  executors,  administrators,  or  assigns, 
"  the  sum  of  1000/." 

These  forms  may  be  varied,  so  as  to  be 
increased  to  a  number  almost  indefinite. 
Every  case  must  depend  on  its  own  circum- 
stances, and  the  intention  of  the  parties. 
The  more  material  point  is  to  use  the  words 
"  and"  and  "  or,"  as  conjunctives  or  dis- 
junctives in  their  strict  grammatical  appli- 
cation; and  to  render  their  purport  so 
clear,  certain,  fixed,  and  determined,  that 
no  question  may  be  fairly  raised  on  the  sense 
in  which  these  words  are  used.  Expressions 
to  this  or  the  like  effect  are  best  adapted  to 
remove  all  ground  for  doubt,  viz. 

*'  If  ^.  shall  die  unmarried,  and  also 

"  without  issue ;"  or 
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"  If  he  shall  die  under  the  age  of 
"  twenty-one  years,  or  if  he  shall  die 
"  after  that  age  without  having  been 
"  married/' 

In  all  cases  to  add  the  words  "  also''  or 
"  likewise''  after  the  word  "  and,"  will  prove 
that  word  to  be  used  as  a  conjunctive ;  and 
to  repeat  the  word  "  if,"  or  the  words  "  in 
"  case,"  after  the  word  "  or,"  will  leave  no 
doubt  of  its  being  used  as  a  disjunctive. 

These  observations  will  also  be  found 
equally  applicable  in  penning  covenants, 
conditions,  and  limitations  by  way  of  exe- 
cutory devise. 

A  lease  for  years,  if  A.  mid  B.  shall  so 
long  live,  will  determine  on  the  death  of 
either  of  these  persons  (ji)  ;  and  unless  such 
is  the  intention,  the  clause  should  be  ex- 
pressed in  these  words:  *'  If  A.  and  B,  or 
"  either  of  them  shall  so  long  live  ;"  so  as  to 
keep  the  term  on  foot  until  the  death  of  the 
survivor  of  these  persons. 

A  distinction  of  the  same  sort,  but  with  a 
different  conclusion,  is  applied  to  leases  for 
lives.  Thus  a  lease  for  the  lives  of  A.  and  B. 
is  a  lease  during  the  lives  of  them,  and  the 
survivor  of  them  (o).  But  a  lease  during 
such  time  as  A.  and  B.  shall  be  justices  of 

(n)  Brudnel's  Case,  5  Co.  9. 
(^)  Ibid. 
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the  peace,  is  a  lease  only  during  such  time 
as  ])olh  of  them  shall  continue  in  that  of- 
fice (p).  It  is  apprehended,  a  lease  until 
A.  and  B.  shall  return  from  Rome,  would  be 
a  lease  until  the  return  of  both  of  them ;  be- 
cause the  return  of  one  of  them  does  not 
satisfy  the  words  of  the  limitation.  In  short, 
all  cases  of  this  sort  depend  on  the  inten- 
tion expressed  by  the  words  of  limitation. 
Though  the  resolutions  in  BrudneVs  case  are 
considered  as  sound  law,  the  reason  assign- 
ed for  these  resolutions  is  not  quite  satis- 
factory. .   .  . 

8thlv.  In  most  leases,  a  rent  is  reserved. 
The  general  rules  are, 

1st,  It  cannot  be  reserved  to  a  stranger ; 
and, 

2dly,  It  may  be  reserved  to  the  heir,  &c. 
Avithout  being  reserved  to  the  ancestor,  &c.; 
but  the  heir  takes  it  as  incident  to  the  re- 
version ;  and,  for  that  reason,  it  may  be  re- 
leased or  disposed  of  by  the  ancestor  ((/). 

The  rent  ought  to  be  reserved  during  the 
tenji,  unless  particular  circumstances  require 
that  it  should  be  reserved  only  for  a  part  of 
the  term;  for  it  may  be  reserved  to  com- 
mence from,  and  after  a  given  time  or  a 
given  event,  or  to  cease  before  the  end  of 

(p)  Rrudnel's  Case,  5  Co.  9. 

{q)  Bacon's  Abr.  Rent.      '-'o.  Litt.  313.  b.  &  note.       Gates 
r.  Fritb,  Hob.  130. 
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the  term.  With  this  quaUfieation,  the  sure 
way  is  to  reserve  the  rent  during  the  term, 
and  then  it  is  incident  to  the  reversion. 
And  when  the  rent  is  reserved  during  the 
term,  it  will  belong  to  the  heir,  executor, 
or  assignee,  who  for  the  time  being  shall  be 
owner  of  the  reversion,  n  otwith  stand  in  o;  the 
omission  of  words  of  reservation  to  the 
heirs  (r). 

But  unless  the  rent  is  reserved  generally, 
without  saying  to  whom  (s),  or  is  reserved 
during  the  term,  it  cannot  go  to  the  heirs  or 
executors  unless  they  are  named ;  for  it  will 
determine  on  the  death  of  the  lessor  {t).  And 
though  the  rent  is  reserved  to  the  lessor  and 
his  assigns,  yet,  as  the  assignee  comes  in  the 
place  of  the  lessor,  it  will  determine,  as  to 
the  assignee,  on  the  death  of  the  lessor  (w). 

So  if  a  man,  who  is  seised  in  fee,  makes 
a  lease,  and  reserves  a  rent  to  himself  and 
his  executors  generally,  without  saying  dur- 
ing the  term  {x\  the  executors  cannot  have 
this  rent,  though  they  are  named;  because 
they  are  not  the  representatives  of  the  lessor 
quoad  the  reversion,  to  which  this  rent  is  an- 


(r)  Sacheverel  v.  Frogate,  2  {t)  Co,  Lilt,  47.  2  Roll.  Abr. 

Sand.  367.  Ventr.  162.     Surry      450. 

r.  Brown,  Latch.  99,  100.  Bac.  (w)  Co.  Litt.  47.     Wooton  v. 

Abr,  Rent.  Edwin,  12  Rep.  36. 

(«)  Co.  Litt.  47.  a.  (x)  Richmond  v.  Butcher,  12 

Co.  36,  is  over-ruled. 
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nexed,  and  the  heirs  cannot  have  the  rent, 
because  they  are  not  named  (?/). 

Also,  and  for  the  same  reason,  mutatis 
mutcmdh,  if  a  man,  who  has  a  term  for 
years,  make  an  underlease,  reserving  rent  to 
himself  and  his  heirs,  without  limiting  it  to 
be  during  the  term,  neither  the  heirs  or  exe- 
cutors can  have  this  rent;  but  as  has  been 
already  noticed  {z),  a  reservation  during  the 
term  will  cure  any  defect  in  naming  the  re- 
presentatives, and  will  also  supply  the  omis- 
sion to  name  them  {a). 

When  different  rents  arc  to  be  reserved 
for  different  periods,  the  commencement  and 
continuance  of  each  rent  should  be  clearly 
marked. 

As  apparently,  an  exception  to  the  gene- 
ral rule,  that  a  rent  cannot  be  reserved  to  a 
stranger,  it  may  be  observed,  that  if  a  man 
who  has  a  power  under  a  settlement  to  uses, 
reserves  the  rent  to  him  and  his  heirs.,  this 
rent  will  be  incident  to  the  reversion,  and 
belong  to  the  persons  who  from  time  to  time 
shall  be  seised  of  the  reversion  subject  to 
this  lease  (h). 

So  also  if  he  reserves  the  rent  to  himself, 
and  every  person  to  whom  the  reversion  and 

{y)  Co.  Litt.  47.  -2  Roll.  Abr.  (a)  Drake   v.   Mundy,    Cro. 

450.  Car.  207. 

(z)  Ventr.  161,  {b)  Whitelock's  Case,  8  Rep. 

69. 
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inheritance  of  the  land  shall  belong  during 
the  term  (c). 

Rents  reserved  upon  leases  made  under 
powers  in  settlements,  are  generally  reserved 
to  the  lessor  and  his  assigns,  and  to  the  per- 
son or  persons  to  whom  for  the  time  being, 
and  from  time  to  time,  the  reversion  of  the 
premises  immediately  expectant  on  the  said 
term,  shall  belong. 

The  advice  of  Lord  Coke  is,  to  reserve  the 
rent  during  the  term  (d). 

And  in  leases  under  powers,  the  rent 
should  be  reserved  in  such  other  mode,  as  is 
required  by  the  circumstances  of  the  power. 

For  instance :  the  rent  must  be  reserved 
half  yearly  or  quarterly,  if  it  is  so  required 
by  the  power.  And  in  leases  made  by  hus- 
band and  wife,  tenants  in  tail,  and  eccle- 
siastical persons,  under  the  different  ena- 
bling statutes,  the  reservation  should  be  in 
strict  compliance  with  the  words  of  the  dif- 
ferent acts  of  parliament  (e). 

In  this  place  it  will  be  proper  to  observe, 
that  when  tenant  in  tail  makes  a  lease,  reserv- 
ing rent  to  him  and  heirs,  this  rent  will  be 
incident  to  the  reversion,  and  belong  lo  the 
issue  in  tail,  if  the  reversion  shall  descend 


(c)  Whitelock's  Case,  8  Rep.  (d)  8  Rep.  71. 

71.  (e)  See  Bac.  Abr.  ch.  Leases. 
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to   them,   though  they  are  not   the   general 
heirs  ( /'). 

And  if  a  person,  seised  ei-  parte  maternci, 
or  in  any  other  special  manner,  makes  a 
lease,  reserving  a  rent  to  him  and  his  heirs, 
this  rent  will  also  be  incident  to  the  rever- 
sion, and  belong  to  the  heir  inheritable  to 
the  estate,  descending  to  him. 

The  like  law  applies  to  reservations  of 
rent  for  lands  in  Borough  English  and  Gavel- 
kind. 

But  if  a  man  seised  in  fee,  makes  a  grant 
in  fee,  reserving  a  rent  to  him  and  his  heirs, 
in  this  case,  as  there  is  no  reversion,  the 
rent  will  be  considered  as  a  new  acquisition. 
And  although  the  grantor  was  seised  in  fee 
ex  parte  inaterna,  this  rent  will  be  descendi- 
ble to  his  heirs  generally,  and  consequently 
his  paternal  heirs  will  be  preferred  (g). 

In  Co.  Litt.  169,  b,  however,  it  is  observ- 
ed, •'  If  two  coparceners,  by  deed  indented, 
"  alien  both  their  parts  to  another  in  fee, 
"  renderino;  to  them  two  and  their  heirs  a 
'•  rent  out  of  the  land,  they  are  not  joi7it 
"  tenants  of  this  rent,  but  they  shall  have 
"  the  rent  in  course  of  coparcenary,  because 
"  their  right  in  the  land,  out  of  which  the 
"  rent  was  reserved,  was  in  coparcenary." — 
For  this  passage,  no  authority  is  cited  by 
Lord  Coke;  and  the  authority  to  which  re- 

(/)  Hard.  89.     Vent.  163.  {g)  Co.  Litt.  12. 
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ference  is  made  by  one  of  the  editors,  is  in- 
applicable ;  and  if  the  position  cited  from 
p.  12,  of  the  same  book  be  law,  as  it  seems 
to  be,  the  doctrine  of  Lord.Coke  in  p.  169 
is  irreconcileable. 

From  Finch's  Law,  octavo  edition,  p.  9j 
there  may  be  collected  the  distinction,  that 
if  two  coparceners  make  a  lease,  reserving 
rent,  they  shall  have  this  rent  as  coparceners, 
as  they  have  the  reversion  ;  but  if  they  grant 
the  reversion,  excepting  the  rent,  so  that  the 
rent  is  severed  from  the  reversion,  then  they 
shall  be  joint  tenants  of  the  rent.  A  fortiori 
in  the  example  given  by  Lord  Coke,  the  co- 
parceners, since  they  retained  no  reversion, 
ought  to  be  deemed  joint  tenants  of  the 
rent.  The  instance  put  by  Finch,  has  the 
singularity,  of  an  interest,  which  was  several, 
becoming  joint,  and  it  is  an  anomaly,  and 
the  doctrine  advanced  in  this  passage  is 
questionable. 

In  regard  to  rents  reserved  by  deed,  or 
without  deed,  it  is  to  be  observed,  that  an 
indenture  may  operate,  as  to  the  rent,  by  way 
of  estoppel ;  so  that  if  two  joint  tenants  lease 
by  indenture,  reserving  rent  to  one  of  them, 
this  person  alone  shall  have  the  rent ;  though 
if  the  lease  had  been  by  deed  poll,  or  writing 
only,  the  rent  would  have  been  incident  to 
the  reversion,  and  consctjucntly  belonged  to 
both  joint  tenants  (A)- 

Qi)  Co.  Litt.  47.     2  U.  A\iY.  447i 
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9thly,  In  leases,  also,  a  condition  is  in- 
serted, when  it  is  required  by  the  intention 
of  the  parties.  For  instance:  in  mortgages 
there  is  a  condition  to  express  the  right  of 
redemption  ;  but  this  right  is  more  generally 
expressed,  in  modern  deeds,  by  an  agree- 
ment, rather  than  a  condition. 

In  leases,  the  condition  should  be  adapted 
to  the  nature  of  the  lease,  and  therefore  dif- 
ferent conditions  should  be  added,  according 
to  the  intention  of  the  parties,  and  the  pur- 
port of  the  lease. 

And  in  all  these  leases  it  is  usual  to  add 
a  condition,  that  the  lease  shall  be  void,  or 
that  there  shall  be  a  right  of  re-entry,  if  the 
rent  shall  be  in  arrear  for  a  given  time,  and 
not  paid  when  lawfully  demanded. 

When  the  clause  is  penned  in  these  terms, 
the  rent  must  be  demanded  on  the  land  at 
the  end  of  the  limited  time  :  and  if  that  time 
is  suffered  to  elapse  without  a  lawful  de- 
mand, no  advantage  can  be  taken  of  the 
default  in  payment  of  the  rent  within  the 
time  Hmited.  As  this  is  contrary  to  the  in- 
tention of  the  parties,  the  clause  should  run 
to  this  effect : — "  That  if  the  said  rent  shall 
'•be  in  arrear  for  the  space  of  twenty-one 
"  days  after  any  one  of  the  days  herein- 
"  before  appointed  for  payment  of  the  same, 
"  and  the  same  rent  shall  be  lawfully  de- 
"  manded  upon,  or  at  am/  time  after,  the 
"  expiration   of   the    said    twenty-one    days. 
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*'  and  not    paid    when   demanded,    Then/' 
&c. 

The  advantages  of  this  clause  are,  that  it 
gives  the  lessor  the  right  of  re-entry,  without 
imposing  on  him  the  necessity  of  enforcing 
that  right  by  an  entry  on  a  particular 
day. 

In  leases  of  this  sort  also,  a  condition  is 
inserted,  to  enable  the  lessor  to  re-enter,  in 
case  of  breach  or  nonperformance  of  all, 
any,  or  either  of  the  covenants,  articles, 
clauses,  and  agreements,  contained  in  the 
lease,  on  the  part  of  the  lessee,  his  executors, 
administrators,  or  assigns. 

This  is  a  very  harsh  clause  against  a 
tenant.  It  subjects  him  to  a  forfeiture  by  a 
breach  of  his  covenant  in  any  particular, 
however  trivial;  and  therefore,  on  the  part 
of  the  lessee  it  is  always  of  importance  to 
have  an  enumeration  of  those  acts  which  are 
to  be  the  ground  of  forfeiture. 

Lessees  of  houses  and  farms  are  also 
restrained,  by  a  covenant  with  a  condition 
superadded,  or  by  a  condition  from  assigning 
or  underletting ;  and  farming  leases  are 
generally  made  determinable  on  the  bank- 
ruptcy or  insolvency  of  the  tenant,  or  in 
suffering  the  leases  to  be  taken  in  execu- 
tion. 

These  restrictions  are  of  great  advantacre 
to  the  lessor,  and  there  is  no  objection  to 
them  when  they  are  confined  to  the  lessee 
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himself.  But  the  condition  is  also  extended 
to  the  executors  and  administrators  of  the 
lessee ;  and,  in  reference  to  them,  the  con- 
dition is  extremely  inconvenient,  since  it 
cannot  be  expected  that  the  executors,  &c. 
should  occupy,  &c. 

These  conditions  are,  on  many  occasions, 
made  the  instrument  of  great  oppression. 
In  short,  they  enable  the  lessor  to  defeat  the 
lease,  and  thus  gain  all  the  advantage 
of  improvements,  unless  the  executors  will 
hold,  &c.  The  only  mode  of  avoiding  their 
operation  is,  to  name  certain  persons,  who 
may  contract  to  sell,  and  appoint  the  pur- 
chaser when  ascertained  the  executor,  quoad 
the  term.  This  is  suggested  as  an  experi- 
ment, to  be  tried  when  particular  circum- 
stances of  hardship  may  render  it  expe- 
dient. 

It  is  settled,  that  a  condition  in  a  lease 
which  restrains  assignment,  does  not  extend 
to  an  underlease  (2).  When  the  restraint 
is  on  an  assignment  only,  the  executor 
may  derive  advantage,  by  making  an  un- 
derlease. And  in  reason,  the  condition 
imposed  on  lessees  ought  not  to  be  ex- 
tended beyond  the  restraint  of  assign- 
ment. 
,  These  conditions  were  originally  intro- 
duced for  the  purpose  of  preventing  the  te- 

(i)  Cruso  r.  Bugby,  Wils.  Rep.  2;^4. 
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nant,  for  the  time  being,  Irom  discharging 
himself  from  the  liability  to  pay  the  rent ; 
but  when  the  point  of  law  is  fully  investi- 
gated, the  reason  of  this  practice  can  never 
be  applied  to  any  one,  except  the  lessee 
himself.  And,  at  the  common  law,  even  the 
lessee  could  not  discharge  himself  from  the 
contract  to  pay  the,  rent,  and  perform  the 
covenants,  without  the  consent  of  the  les- 
sor, since  the  lessee  remains  tenant  to  the 
lessor,  until  the  lessor  accepts  the  assignee  as 
his  tenant. 

Hence  the  caution  with  which  some  gen- 
tlemen give  their  receipts  for  rent,  expressing 
it  to  be  received  of  the  tenant  by  the  hands 
of  the  assignee  or  occupier. 

But  when  a  lease  is  made  with  covenants 
to  pay  the  rent,  the  lessee  and  his  represen- 
tatives will  continue  liable,  under  the  cove- 
nant for  payment  of  the  rent,  notwithstand- 
ing an  assignment,  and  acceptance  of  the 
assignee  as  tenant.  Therefore  the  caution  is 
applied  to  many  instances  in  which  it  is  not 
necessary. 

From  a  similar  caution,  lessors  sometimes 
object  to  consent  to  an  assignment,  when  the 
condition  requires  the  assignment  to  be  with 
consent. 

Their  apprehension  is,  that  by  consenting 
to  the  assignment,  the  original  lessee  would 
be  discharged  from  the  payment  of  the  rent, 
Sec.     Such,    indeed,    would    be    the    conse- 

VOL.  II.  o 
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qiience  as  tiir  as  regards  the  right  lo  the 
rent  under  the  privily  of  contract :  but 
when  there  are  covenants  in  the  lease,  on 
the  part  of  the  lessee,  to  pay  the  rent,  &c. 
the  lessee  will  continue  liable,  notwithstand- 
ing an  assignment.  Indeed,  so  far  from 
being  injured  by  the  assignment,  in  point 
of  remedy  for  the  rent,  when  there  is  a  co- 
venant to  pay  the  rent,  the  lessor,  (Sec.  may 
resort  to  his  distress  on  the  land,  or  may 
maintain  an  action  against  the  assignee  as 
tenant,  or  against  the  lessee  or  his  represen- 
tatives, or  the  assignee,  upon  the  covenant; 
so  that  his  securities  are  increased  instead  of 
being  diminished. 

Other  usual  covenants  in  leases,  are  those 
which  are  calculated  to  avoid  the  lease,  on 
the  bankruptcy  of  the  lessee  or  assignee, 
on  Avhich  a  commission  of  bankrupt  shall 
issue  (A),  or  his  permitting  his  goods  to  be 
taken  in  execution  (/).  Such  conditions  are 
good.  It  has  even  been  held,  that  though 
an  involuntary  alienation,  by  reason  of  an 
execution  (m),  is  not  a  breach  of  a  condi- 
tion in  restraint  of  assignment,  yet  an  exe- 
cution taken  out,  on  a  warrant  of  attorney 
confessed  fraudulently,  and  for  the  very  pur*- 
pose  of  having  the  term  taken  in  execution-, 

(A)  Doe  V.  Gallier.s,   2  Term  (,„)  Doe  v.  Carter,  8  Terra 

Iiep-133,  b.  Rep.  57. 

(/)  Due  V.  Carter,    8  Terra 
Kop-  57,  3®0- 
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is  an  assignment  within  the  true  construction 
of  this  condition  («)• 

A  lease  to  A,  and  his  assigns,  with  a  con- 
dition that  he  shall  not  assign,  makes  the 
condition  repugnant ;  but  there  is  no  re- 
pugnancy in  a  condition  that  A.  shall  not 
assign  to  a  particular  person  ;  or  that  he 
shall  not  assign  within  a  limited  time ;  or 
that  he  shall  not  assign  without  previous 
consent.  Whenever  consent  is  to  dispense 
with  the  operation  of  the  condition,  it  is 
prudent  that  the  condition  should  stipulate, 
that  the  consent  shall  be  in  writing,  that 
parol  evidence  may  not  be  adduced,  or  mere 
conversation  made  the  foundation  of  the  li* 
cence  to  assign. 

Conditions  in  leases  are  of  two  sorts,  viz. 

1st,  Those  which  give  a  right  of  entry  : 

2dly,  Those  which  make  a  lease  ipso  facto 
void. 

This  depends  on  the  language  in  which  the 
condition  is  penned. 

When  the  condition  is  merely  to  re-enter, 
the  conclusion  of  the  condition  is  in  this 
form : — *'  Then  and  in  that  case/'  or  "  then 
"  and  in  any  or  either  of  the  said  cases,  it 
"  shall  or  may  be  lawful  to  and  for  the  said 
"  and  his  heirs  or  assigns,  [or,  as 

"  the  case  shall  require,  his  executors,  ad- 

(rt)  Doe  V.  Carter,  8  Teiiu  Rep.  :^oo. 
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"  niinistrators,  or  assigns,]  into  or  upon 
"  the  said  hereby  demised  premises,  or  any 
*'  pari  thereof,  in  the  name  of  the  whole  of 
**  the  same,  to  re-enter,  and  the  same  pre- 
*'  mises  to  have  again  and  retain,  as  in 
"  his  or  their  first  and  former  estate,  any 
"  thing,  Sec." 

And  >vhen  the  lease  is  to  be  absolutely 
void,  then  the  conclusion  of  the  condition 
is — "  Then  and  in  that  case,  and  from  thence- 
"  forth,  the  said  term  shall  cease  and  be 
**  void,  to  all  intents  and  purposes  what- 
'*  soever/' 

The  material  difference  between  a  condi- 
tion to  re-enter,  and  a  condition  that  the 
term  shall  be  void,  is,  that  in  the  former 
case  the  term  will  continue  till  advantage 
is  taken  of  the  condition;  and  in  the  latter 
case,  as  far  as  relates  to  terms  for  years,  the 
term  will  actually  cease  by  breach  of  the 
condition  (o). 

Another  difference  arising  from  the  same 
cause  is,  that,  in  the  former  case,  the  for- 
feiture by  breach  of  the  condition  may  be 
-waved  or  dispensed  with  {p),  and  in  the  lat- 
ter case,  it  cannot ;  notwithstanding  the  rule  ; 
'^tha.t  Qvivis  potest  renunciare  juri  pro  se  in- 
**4roducto  (q)."  {See  note  at  the  beginning  of 
this  vol.  page  xxxii.) 

(o)  Co.  Lilt.  214,  b.  (q)  2  In^.  183. 

{p)  Duinport's  Case,   4  Co. 
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^^  However  it  is  clear,  that  at  the  common  laxD 
an  estate  of  freehold  cannot,  by  the  opera- 
tion of  a  mere  condition,  cease  without  entry 
or  claim,  in  whatever  form  the  condition  is 
penned. 

But  though  an  estate  of  freehold  cannot 
be  defeated  by  a  condition,  without  an  ac- 
tual entry  or  claim,  yet  by  a  conditional 
limitation  in  a  conveyance  to  uses,  or  in 
a  will,  one  estate  may  be  made,  ipso  facto, 
to  cease,  and  another  to  commence.  For 
the  general  rules  respecting  conditions,  the 
language  in  which  they  are  to  be  penned, 
to  whom  they  are  to  be  reserved,  &c.  and 
in  what  cases  they  may  operate,  see  Shep. 
Touch.  Com.  Dig.  and  Bac.  &  Vin.  Abr. 
chap.  Conditions. 

It  now  seems  the  more  prevailing  opinion, 
founded  on  Dumport's  case,  that  if  a  condi- 
tion consists  of  several  branches  ;  as  for  non- 
payment of  rent,  non-performance  of  cove- 
nants. Sec. ;  a  dispensation  with  any  part  of 
the  condition,  will  be  a  dispensation  with  the 
condition  entirely. 

Even  Dumport's  case  turns  on  a  principle 
which  savours  of  great  refinement.  Inde- 
pendent of  that  case,  it  would  have  seemed, 
that  an  assignment  with  licence,  according 
to  the  condition,  could  never  have  been  con- 
strued a  breach  of  the  condition  ;  and  that 
there  could   not   have  been  a  dispensation, 

()  3 
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with  a  condition  not  broken.     The  law,  how- 
ever, is  sellled  differently. 

])iit  the  rule  that  the  condition  is  entire, 
and  that  a  dispensation  with  any  branch  of 
it,  is  a  dispensation  with  every  part  of  the 
concUtion,  is  not  open  to  objection. 

To  prevent  the  apphcation  of  Dmnporfs 
case,  contrary  to  the  intention  of  the  parties, 
the  condition  may  be  specially  penned,  so  as 
to  make  the  right  of  entry  depend  on  some 
act  proceeding  from  the  lessor,  his  heirs,  or 
assigns,  as  the  payment  of  a  shilling,  notice 
in  writing,  or  the  like. 

Tiie  principle  established  by  Dumport's 
case,  renders  it  necessary  to  be  particularly 
cautious  in  giving  a  licence  to  assign,  and 
by  that  means  dispensing  with  the  condition. 
It  w^as  generally  supposed,  that  the  addition 
of  a  restriction  in  the  licence,  that  the  as- 
signee should  hold,  subject  to  the  payment 
of  the  rent,  and  the  performance  of  the 
covenants  and  conditions  contained  in  the 
original  lease,  was  sufficient  to  preserve  the 
operative  force  of  the  condition,  so  as  to 
guard  against  future  assignments.  But  there 
seems  no  ground  whatever  to  rely  on  this 
restriction,  as  sufficient  to  attain  the  object 
to  which  it  is  directed.  The  object  may 
be  effectually  accomphshed  by  a  different 
means.  Leases  for  years  are  considered  in 
law  as  mere  chattel  interests.     They  may  be 
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defeasanced  by  means  of  a  grant  or  condi- 
tion, as  well  after  they  are  created,  as  at  the 
time  of  their  creation,  although  an  estate  of 
freehold  cannot  be  defeated  by  any  condi- 
tion, except  a  condition  annexed  to  the 
estate  at  the  time  of  its  creation  or  transfer. 
And  a  condition  in  a  transfer  will  avoid  the 
conveyance  rather  than  ihe  estate,  and  will 
merely  enable  the  grantor  to  resume  the 
estate  after  breach  of  the  condition.  Such 
condition,  to  be  operative  in  regard  to  a  free- 
hold lease,  must  be  contained  in  the  deed 
creating  the  lease,  or  in  another  deed  deli- 
vered at  the  same  time,  and  forming  part 
of  the  same  transaction,  so  as  to  fall  within 
the  principle,  that  quce  incontinenti  Jiunt  in  esse 
videntuv. 

As  leases  for  years  may  be  defeasanced 
by  a  condition,  annexed  to  the  term,  at  any 
time  after  its  creation,  resort  should  be  had 
to  the  doctrine  of  the  law  respecting  Defea- 
sances, as  the  proper  mode  of  imposing  on 
the  assignee  the  restriction  against  assign- 
ing without  Hcense,  whenever  it  is  deemed 
an  object  to  adopt  such  restriction.  A 
form  of  a  deed  of  defeasance,  adapted 
to  this  purpose,  will  be  found  in  the 
Appendix. 

These  observations  also  lead  to  others, 
relevant  to  the  form  of  conditions  in  mort- 
gages.    The  conclusion  of  these  conditions 

o  4 
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is  soiiieliines.  "  that  the  term  shall  cease 
"  and  be  void;"  at  other  times,  that  *'  the 
*'  mortgagee,  his  executors,  &c.  shall,  upon 
"  the  request,  and  at  the  costs  and  charges 
*'  of  the  mortgagor,  his  heirs  or  assigns,  sur- 
''  render  the  messuages,  (Sec.  and  the  residue 
"  oi^  the  term  therein,  to  the  mortgagor,  his 
*'  heirs  or  assigns,  or  assio-n  the  same  mes- 
"  suages,  &.C.  for  the  residue  of  the  term 
*'  therein,  to  such  person  or  persons,  and  for 
*'  such  purposes,  as  the  mortgagor,  his  heirs 
'*  or  assigns,  shall  direct  or  appoint."  So 
in  mortgages  in  fee,  the  proviso  is  eitlier 
"  that  the  grant  or  release  hereby  made  shall 
"  cease  and  be  void,  to  all  intents  and  pur- 
"  poses  whatsoever,''  or  "  that  the  mortga- 
"  gee,  his  heirs,  &c.  shall  convey  to  the 
*'  mortgagor,  his  heirs  or  assigns,  or  to  such 
*'  person  or  persons,  and  for  such  uses,  in- 
"  tents,  or  purposes,  as  he  or  they  shall 
"  direct  or  appoint ;"  and  sometimes  the 
circumstances  require  that  the  proviso  shall 
be  still  more  special.  r* 

To  begin  with  mortgages  in  fee  will  more 
fully  illustrate  the  reason  by  which  these  diffe- 
rent provisions  are  dictated. 
c)jThe  object  of  the  proviso  of  redemption, 
is,  in  all  cases,  to  express  that  there  is  to 
exist  a  right  of  redemption.  A\  hen  an  actual 
and  efficient  condition  is  expressed,  there  is 
thp,  two-fold    use  of  reserving   the  right  of 
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redemption,  and  of  defeating  the  estate  of 
the  mortgagee,  in  case  the  money  shall  be 
paid  according  to  the  condition.  The  lead- 
ing rule  is,  that  no  one,  except  the  person 
by  whom  the  conveyance  is  made,  or  his  re- 
presentatives, viz.  his  heirs  as  to  real  estates, 
or  his  executors  as  to  chattel  interests,  can 
take  advantage  of  a  condition.  The  rule  is 
pithily  expressed  in  these  terms—"  a  condi- 
"  tion  cannot  be  reserved  to  a  stranger." 
The  operation  of  the  condition  must  be,  to 
restore  the  seisin  or  estate  of  the  person, 
from  whom  it  moved,  or  to  his  heir,  in  case 
of  real  estate,  or  to  his  executor  or  admi- 
nistrator in  the  case  of  chattel  interests. 
When  A.  is  seised  in  fee,  and  conveys  to 
B.  in  fee,  by  way  of  mortgage,  the  obvious 
intention  of  the  parties  is,  that,  upon  pay- 
ment of  the  money  at  the  appointed  time, 
the  estate  of  B.  shall  cease,  and  revest  in  ^. 
or  his  heirs.  This  may  be  accomplished  by 
a  condition,  expressed  in  formal  language ; 
but  when  A,  is  seised  in  fee,  as  a  mortgagee 
under  B.,  and  A.  and  B.  join  in  a  transfer 
of  that  mortgage,  the  effect  of  a  condition 
introduced  into  this  transfer,  would,  if  the 
condition  operated,  be  to  restore  the  estate 
to  A.  the  former  mortgagee,  instead  of  re- 
vesting it  in  B.  the  person  in  whom  it  is 
intended  that  the  estate  shall  vest,  when  the 
mortgage  debt  is  discharged.  Great  incon-' 
venience  might  arise  from  having  the  estate 
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revested  in  the  former  mortgagee.  Tlie  same 
inconvenience  might  arise  when  A.  h  sl  trus- 
tee instead  of  being  a  mortgagee ;  and  though 
it  seldom  happens  that  a  mortgage  condition 
is  performed,  so  as  to  become  operative  and 
produce  this  inconvenience,  yet,  with  refer- 
ence to  the  possible  inconvenience  and  tech- 
nical propriety,  there  has  been  introduced 
into  practice,  an  agreement  that  the  mort- 
gagee shall  convey  to  the  beneficial  owner, 
his  heirs  or  assigns,  or  as  he  or  they  shall 
appoint,  instead  of  a  condition,  which,  if  it 
operated,  would  produce  the  inconvenience 
that  has  been  noticed.  Similar  reasons 
operate  in  dictating  the  form  of  the  pro- 
viso for  redemption  in  mortgages,  by  way 
of  demise,  creating  terms  for  years,  and  in 
assignments  by  the  beneficial  owner,  as  dis- 
tinguished from  assignments  made  by  the 
beneficial  owner  with  the  concurrence  of  a 
former  mortgagee  or  a  trustee.  In  the  pre- 
sent stale  of  mortgaged  transactions,  the 
probability,  and  almost  certainty,  is,  that 
the  money  will  not  be  paid  at  the  day  ;  and 
the  form  of  the  proviso  for  redemption,  is  in 
this  particular,  not  so  important  as  it  would 
be  if  the  parties  intended  that  this  clause 
should  have  a  full  and  precise  operation. 
The  more  material  point  is,  that  the  form 
of  the  proviso  displays  the  skill  of  the  per- 
son by  whom  it  is  prepared,  and  tends  rather 
to  show  the  application  of  the  law,  than  to 
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produce  any  utility  expected  to  arise  from 
a  strict  adherence  to  form.  Tlie  following 
observations  will  be  added,  as  relevant  to  the 
point  under  consideration. 

1st,  In  mortgages  by  way  of  demise  for 
years,  from  A.  to  B.  or  from  A.  and  his 
trustee  to  B.  and  also  mortgages  made  by  a 
limitation  of  use,  on  a  conveyance  to  uses, 
the  proviso  should  be,  that  the  term  shall 
cease,  and  be  void. 

2dl3%  This  is  also  the  proper  conclusion, 
when  A.  has  a  term  for  years,  and  assigns  to 
jB.  by  way  of  mortgage  ;  or 

3dly,  AVhen  A.  seised  in  fee,  conveys  to 

B.  in  fee,  by  way  of  mortgage. 

The  same  form  also  might  with  strict  pro- 
priety, in  point  of  law,  be  used  when  A,  is 
seised  in  fee,  and  demises  to  jB.  for  years  by 
way  of  mortgage,  and  A.  and  JB.  join  in  an 
assignment  and  confirmation  of  the  term  to 

C.  by  way  of  mortgage,  for  securing  money 
payable  by  A.;  for  in  this  instance  the  con- 
dition will  operate  by  way  of  defeasance ; 
and  its  effect,  should  the  condition  be  per- 
formed, will  be  to  extinguish  the  term  for 
the  benefit  of  ^.  as  having  the  reversion: 
for  the  very  ground  on  which  the  condition 
may  operate  in  favour  of  A.  is,  that  A.  has 
the  reversion,  so  that  the  defeasance  piwr- 
tiikcs,  in  some  degree,  of  the  nature  of  a 
surrender.  While  inchoate,  it  operates  as 
a    contract    ibr    a   surrender,    and    when   it 
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operates,  il  produces  the  effect  of  an  actual 
surrender.  It  may  be  safely  assumed,  that  a 
defeasance  cannot  give  effect  to  the  inten- 
tion of  the  parlies,  except  it  is  between  per- 
sons, wlio  stand  in  the  relation  of  lord  and 
tenant,  or  tenant  and  reversioner.  In  all 
other  cases,  the  general  form  of  the  proviso 
for  redemption,  should  stipulate  that  the 
mortgagee  shall  convey  or  assign  to  the 
])erson  entitled  to  the  redemption,  his  heirs, 
Sec.  or  as  he  or  they  shall  direct.  These 
clauses,  indeed,  are  become  general  in  prac- 
tice, and  have  almost  excluded  conditions 
in  their  proper  form  ;  and  it  is  more  cor- 
rect, that  these  agreements  for  redemption 
should  omit  all  words  which  may  be  con- 
strued as  conditions,  so  that  they  may  be 
clearly  and  unquestionably  agreements  for 
redemption,  and  not  conditions,  either  in 
operation  or  in  form. 

Lastly,  In  all  leases,  there  should  be  co- 
venants, on  the  part  of  the  lessee,  adapted 
to  the  nature  of  the  lease  and  the  agreement 
of  the  parties :  in  particular  there  should  be 
a  covenant  for  payment  of  rent. 

*TSi  farmino:  leases  there  should  be  cove- 
nahts,  prescribing  the  mode  of  managing  the 
farm. 

In  building  leases  and  repairing  leases 
there  should  be  covenants  to  build,  repair, 
&;c.  and  for  insurance  against  fire. 

And  in   leases  of  houses    for  occupation, 
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there    should    be    covenants    respecting    the 
repairs,  fixtures,  painting,  &c. 

In  short,  the  covenants  in  every  lease 
must  vary  with  the  intention  of  the  parties, 
and  the  agreement  between  them  ;  and  for 
all  these  purposes  the  best  guides  are  good 
forms,  to  be  used  by  way  of  precedent. 

Contrary  to  the  generally  received  opinion, 
no  instrument  requires  more  care  than  a  lease. 
The  covenants  should  be  penned  with  great 
attention  to  the  language,  so  as  to  keep  all 
the  parts  consistent,  and  express  the  precise 
intention  of  the  parties. 

All  covenants  should  be  by  the  covenantor, 
for  himself,  his  heirs,  eoceciiiors,  administrators 
and  assigns.  The  assignee  will  be  bound  by 
all  covenants  which  concern  the  land.  In 
short,  he  will  be  bound  though  not  named. 

And  the  covenants  should  be  with  the 
lessee,  and  his  heirs  and  assigns,  if  the  heirs 
are  to  be  special  occupajits  of  a  freehold 
lease;  and,  in  all  other  cases,  with  the  lessee,' 
his  executors,  administrators  and  assigns. 
And  care  should  always  be  taken  to  use 
these  relative  terms  according  to  the  nature 
of  the  interest  which  is  granted,  and  the  per- 
sons who  are  to  be  bound  by  the  covenants, 
or  to  have  the  advantage  of  them. 

The  general  points  to  be  observed  in 
covenants  are,  ,      "' 

1st,  The  subject,  viz.  the  thing  to  be  done 

or  omitted  ; 

but 
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2dly,   By  whom,  or  to  wlioin  ; 

3dly,  At  whose  request,  and  at  whose  costs 
and  charges ; 

4thly,  The  time ; 

5lhly,  The  place  ; 

6thly,  The  circumstances  or  conditions 
under  which  the  covenants  are  to  be  per- 
formed. 

And  in  preparing  the  covenants,  these  dif- 
ferent points  should  always  be  kept  in  view, 
or  at  least  as  many  of  them  as  are  apphcable 
to  the  case. 
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Of  the  Theory  of  the  Law  as  it  applies  to  the 
Conveyance  by  Lease  and  Release. 

As  this  is  the  common  assurance  which 
obtains  in  general  practice,  and  as  settlements 
and  conveyances  in  fee  and  for  lives  to  pur- 
chasers and  mortgagees,  are,  for  the  most 
part,  made  by  lease  and  release,  almost  to 
the  exclusion  of  every  other  species  of  as- 
surance, it  is  important  that  every  part 
of  the  learning  connected  with  this  subject, 
should  be  fully  understood  ;  and  it  will  be 
convenient  to  trace, 

1st,  The  origin  of  the  conveyance  and  the 
principles  on  which  it  depends. 

2dly,  The  parts, 

3dly,  Who  may  be  the  releasor,  and 

4thly,  ^Vho  may  be  the  releasee. 

1.  In  respect  of  personal  qualifications. 

2.  In  respect  of  estate. 

3.  In  respect  of  privity. 

5thljs  Of  the  form  of  a  lease  for  a  year. 

6thly,  Of  the  form  of  the  release. 
And  in  the  progress  of  these  observations  it 
will  be  proper  to  distinguish  those  cases  in 
which  the  lease  and  release  are  necessarily 
parts  of  the  same  assurance,  from  those  in 
which  the  release  may  operate  in  some  other 
mode. 
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1st,  Of  the  origin  of  this  assurance.  At 
the  common  law  the  conveyance  in  general 
use  was  feoffment,  and  hvcry  of  seisin  was 
the  efficient  part  of  this  conveyance.  The 
advantages  of  this  assurance,  in  passing  the 
freehold  by  right  or  by  wrong  («)  ;  of  binding 
future  as  well  as  present  rights  ;  and  of  re- 
storinor  the  seisin  of  those  who  had  been 
disseised  ;  gave  it,  in  more  early  times,  a  de- 
cided preference  over  every  other  species  of 
assurance;  and  as  lands  were  rarely  in  lease, 
but  the  possession  generally  accompanied  the 
conveyance,  this  was  the  only  species  of  assur- 
ance which,  substantively  and  of  itself,  could 
transfer  the  possession,  and  complete  the  title 
to  an  estate  of  freehold,  or  of  inheritance  (^). 
That  the  feoff'ment  might  operate  it  was 
essential  that  the  feoffor  should  be  in  posses- 
sion, or  should  have  the  possession  at  the 
time  of  making  livery  (c).  Even  at  this  day 
a  feoffrnent  will  be  of  no  avail,  unless  the 
feoffor  is  in  possession  when  livery  is  made; 
or  livery  is  made  with  the  consent  of  the  per- 
son who  retains  the  possession.  The  tenant 
must  even  give  up  the  possession,  at  least  for 
this  occasion,  though  it  may  be  on  the  terms 
of  saving  his  own  right.  It  has  been  accord- 
ingly decided,  that  livery  made  of  lands  in 

(a)  Co.Litt.  9,a.  366,  b.  367, a.  (c)  Dyer,  lo6,  131. 

(6)  Liu.  ^  G  n .  Co.  Litt.  330,  b. 


ON   LEASE  AND  RELEASE  209 

the  possession  of  a  termor,  with  the  consent 
of  that  person,  is  a  good  feoffment,  and  that 
the  term  may  be  saved  by  the  lessee,  in  conse- 
quence of  an  express  stipidation  {d).  As  at  the 
common  law,  a  termor  was  considered  as  the 
baihff  (e)  of  the  freeholder,  rather  than  as  hav- 
ing a  permanent  interest  of  his  own  ;  and  as  by 
the  rules  of  that  law,  before  they  were  altered 
by  the  statute  of  Hen.  VIII.  (/')  the  interest 
of  the  termor  might  at  any  time  have  been 
defeated  by  the  freeholder,  the  feoffment  as  a 
rightful  conveyance  was  considered  as  the  ap- 
propriate assurance  of  the  person  who  had  an 
estate  of  freehold,  conferring  a  right  to  the 
possession.  Two  other  cases  might  have  oc- 
curred at  the  common  law  :  1st,  the  possession 
might  have  been  in  a  tenant  for  years,  or  for 
life,  and  the  intention  might  be  to  grant  a 
reversion  or  remainder  to  a  stranger ;  or  2dly, 
there  might  have  been  an  interest  for  years  or 
for  life,  or  other  particular  estate,  and  an  in- 
tention to  grant  a  further  interest  to  the  tenant 
of  that  estate.  The  conmion  law  provided  for 
each  of  these  cases.  A  grant  was  the  proper 
assurance  (g)  for  the  conveyance  of  the  rever- 
sion to  a  s-tranger.  This  assurance  was  equally 
proper  for  transferring  to  a  stranger  ar^est^lije^ 
in  remainder,  since  the  owner  of  this  reversion, 

(d)  Dyer,  362.  Shep.  T.  202.  (/)  21  H.  8,  c.  15. 

(f)   Essay  on  the  Quantity  ui'         (g)  Lilt.  567.  Shep,  T.  227, 
Estate,  ch.  Freehold.  22b. 

Vol.  II.  P 
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or  remainder,  had  not  any  right  lo  the  posses- 
sion, it  was  nol  coinpclcnl  lohini  toniakefe(.ff- 
ment  of  his  own  authority  ;  but  lo  preserve 
the  notoriety  in  the  change  of  the  tenancy, 
and  the  certainty  of  the  person  who   was,  or 
who  even  might  become,  tenant  of  the  free- 
liold,    the   law  required  the  solemnity  of  a 
deed  by  way  of  grant,  to  be  perfected   by 
attornment^  of  the  person  connected  in  })rivity 
of  estate  with  the  reversioner  or  remainder- 
man (/*).     As  often  as  the  estate  of  the  tenant 
himself  was  to  be  enlarged  by  a  iurther  grant 
to  him,  his  consent  to  accept  the  grant  super- 
seded the  necessity  of  an  attornment  (i).     It 
also  superseded  the  necessity  of  livery  of  sei- 
sin ;  for  it  would  have  been  in  vain  to  dehver 
the  possession  to  a  person  to  whom  it  already 
belonged  (A:).     A  deed  was  required  even  in 
this  case  (/),  and  on  a  close  investigation  of 
the  authorities,  it  will  be  found  that  when- 
ever  a    grant    might  have  been  made  to  a 
stranger,  a  release  might  be  made  to  the  i>ar- 
ticuhir  tenant,  under  the  circumstance  that 
such  person  was  the  tenant  whose  attornment 
would  give  perfection  lo  the  like  grant  to  a 
stranger  (m).  From  these  deductions  it  seems 
to   follow  that  a  release   is  no  more  than  a 


(A)LiU.567.  C0.Litt.315,  b.  (/)  Shep.  T.  227,  taS. 

(i)  Litt.  s.  578.  (m)  See    Litt.  chap.   Attorn- 

{k)  Shep.  T.  206.  merit. 
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grant  to  the  particular  tenant,  instead  of 
being  a  grant  to  a  stranger;  and  this  assur- 
ance, in  all  probability,  took  its  denomina- 
tion of  a  release  tVoin  tlie  circumstances  of 
its  being  a  repetition  of  the  act,  by  which 
the  lease  to  the  tenant  was  made. 

It  is  almost  needless  to  observe  that  when 
an  instrument  may  operate  as  a  grant  to  a 
strano;er,  it  mav,  under  the  like  circumstances, 
have  the  effect  of  a  grant  to  a  person,  who 
already  has  a  particular  estate,  although  for 
want  of  that  privity  which  is  essential  to  its 
operation,  by  way  of  enlargement  of  the  par- 
ticular estate,  it  cannot  be  used,  or  pleaded 
as  a  release.  The  only  difference,  however, 
is,  that  the  grantee  must  plead  this  assurance 
as  a  grant,  instead  of  pleading  it  as  a  release  : 
and  before  the  necessity  of  that  ceremony 
was  superseded,  attornment  was  essential  to 
the  validity  of  the  deed  of  grant  (n). 

From  the  text  books,  and  from  the  best 
authorities,  it  might  be  inferred,  that  no 
estate,  except  an  estate  giving  a  right  to  tlic 
possession,  can  be  enlarged  by  release.  The 
language  of  Littleton  (o)  is, — "  Also  if  a  man 
"  letteth  his  land  to  another  for  term  of 
"  years ;  if  the  lessor  release  to  the  lessee  ail 
"his  right,  &c. ;  before  that  the  lessee  had 

(/?)  Co.  Litt.  309,  a.     Shep.         (0)  S.  459. 
T.  253. 
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"  tMilered  into  the  same  land,  by  force  of 
"  ihe  same  lease,  such  release  is  void,  for 
"  ihaL  the  lessee  had  not  possession  in  the 
"  land,  at  the  time  of  the  release  made,  but 
"  only  a  right  to  have  the  same  land,  by 
"  force  of  the  lease ;  but  if  the  lessee  enter 
*'  into  the  land,  and  hath  possession  of  it,  by 
"  force  of  the  said  lease,  then  such  release 
"  made  to  him,  by  the  feoffor  {p)  or  his  heir, 
"  is  sufficient  to  him  by  reason  of  the  privity, 
"  which,  by  force  of  the  lease,  is  between 
"  them.  Sec."  The  commentary  of  Lord  Coke 
(q)  on  this  passage  shows  that  "  Before  entry 
*"  the  lessee  hath  only  an  interesse  terminu 
"  and  interest  of  a  term,  and  no  possession, 
"  and  therefore  a  release  which  enures  by  way 
"  of  enlarging  an  estate,  cannot  work  without 
"  a  possession ;  for  before  possession  there  is 
'*  no  reversion/'  And  Blackstone  in  his  Com- 
mentaries, 2  Vol.  33Q,  treating  of  this  assurance 
observes,  it  is  thus  contrived,  "  A  lease  or 
"  rather  a  bargain  and  sale,  upon  some  pecu- 
"  niary  (?)  consideration, for  one  year,  is  made 
"  by  tlie  tenant  of  the  freehold,  to  the  lessee 
"  or  bargainee ;  now  this  without  any  inrol- 
"  ment,  makes  the  bargainor  stand  seised  to 
''  the  use  of  the  bargainee^  and  vests  in  the 
"  baigainee,  the  use  of  the  term,  for  a  year, 

■{■j^  Should  be  lessor.  (r)ShGulJ  be   valuable,  see 

((y)  270,  a.  infra,  and  2  Inst.  671. 
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"  and  then  the  statute  immediately  annexes 
"  the  possession.  He  therefore,  being  thus 
"  in  possession,  is  capable  of  receiving  a 
'•  release  of  the  freehold,  and  reversion, 
"  which,  we  liave  seen  before,  must  be  made 
"  to  a  tenant  in  possession :  and  accordingly 
"  the  next  day  a  release  is  granted  to  him, 
"  and  so  a  conve3'^ance  by  lease  and  release 
"  is  said  to  amount  to  a  feoffment/' 

In  another  place  the  learned  commentator 
treats  of  the  necessity  of  an  estate  in  possession 
as  the  ground  work  of  a  release  :  This  is  not 
very  accurate,  though  this  proposition  is  less 
objectionable  than  the  former  (s).  In  this 
passage  he  is  taking  a  view  of  the  effect  of 
a  common-law  lease  and  release  of  lands  held 
for  an  estate  in  possession. 

By  these  expressions  of  his  predecessor, 
Mr.  Woodeson  has  been  led  into  some  diffi- 
culty, as  is  evident  from  a  passage  in  his  2d 
vol.  of  the  Vinerian  Lectures  (t).  He  observes, 
*•'  Sir  Wm.  Blackstone  hints  at  a  doubt  for- 
"  merly  entertained  concerning  this  mode  of 
"  conveyancing.  This  objection  was,  that 
"  there  ought  to  be  an  actual  entry  by  the 
"  lessee,  under  the  prior  indenture,"  and 
concludes,  "  But  this  appears  to  be  a  very 
*'  groundless  scrupulosity  ;  and  to  oppugn 
"  the  direct  sense  and  general  construction 
"  of   the    statute.      Perhaps    a    more    solid 

(.5)  2  Black.  Com.  324.  (0  p.  302. 
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"  difficulty  arises  when  we  come  to  consider 
"  how  a  lease  and  release  can  be  available 
"  under  the  statute  of  uses,  where  a  reversion 
*'  or  remainder  is  to  be  conveyed.  For  how 
'*  can  ihe  vendor  bargain  and  sell  the  present 
*'  possession  wliich  he  is  not  himself  entitled  to 
"  invade  ?  or  how  can  the  law  supply  the 
"  actual  entry  of  the  lessee,  when  such  entry 
"  would  be  wrongful  and  illegal  V 

In  Sheppard's Touchstone  (?<),  and  in  Shep- 
pard's  Abr.  (y)  a  passage  nearly  to  the  same 
import  is  found,  but  it  contains  an  antidote 
to  the  doctrine,  by  admitting  that  an  estate  in 
reversion  in  deed,  may  be  enlarged. 

In  these  several  passages,  except  the  pas- 
sage from  Woodesoii,  the  word  possession  is  to 
be  understood  as  applicable  to  a  vested  estate 
giving  a  present  or  future  right  of  enjoyment. 
The  phrase  has  been  borrowed  from  the 
statute  of  uses,  as  distinguishing  those  uses 
which  became  legal  estates,  and  conferred 
vested  interests,  by  means  of  that  statute.  In 
short,  the  several  writers  have  kept  too 
closely  to  the  modern  practice  of  a  lease  and 
release, as  parts  of  the  same  assurance;  instead 
of  opening  the  principles  and  learning  on  this 
subject  from  the  rules  of  the  common  law. 
That  these  expressions  tend  to  confound  is 
sufficiently  obvious  from  the  observation  of 
Mr.  Woodeson,    and    from  the  difficulty  he 

(ti)  Shep.  T.  321 .  (r)  Shep.  Abr.  Title  Release,  157,  158. 
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has  experienced  in  reconciling,  with  princi- 
ple, the  practice,  as  applied  to  conveyances 
by  release  of  reversions  and  remainders.  If 
a  gentleman  of  Mr.  Woodeson's  acknow- 
ledged attainments  and  experience,  could  be 
led  into  a  difficulty  by  expressions  of  this 
sort,  how  is  it  to  be  expected  that  students 
should,  in  the  early  part  of  their  studies, 
be  able  to  understand,  in  their  technical 
sense,  phrases  of  such  doubtful  or  ambiguous 
meaning  ?  Any  one,  except  a  lawyer,  might 
read  the  Commentaries  of  Blackstone  on 
this  subject,  and  without  any  imputation  on 
his  judgment  arrive  at  the  conclusion,  that 
no  one  except  a  person  who  had  the  actual 
possession  of  the  land,  was  capable  of  a 
release  in  enlargement  of  his  estate.  The 
pointed  language  of  Littleton  and  of  Lord 
Coke,  taken  substantively  and  without 
the  context,  might  be  considered  as  lead- 
ing to  the  same  conclusion.  Littleton, 
however,  meant  nothing  more  than  to 
mark  the  difference  between  an  interesse  ter- 
mini, and  a  term  for  years.  The  former  is 
merely  an  interest  in  the  land,  and  not  an 
estate,  while  the  latter  is  an  actual  estate  (ay). 
The  interest,  while  executory,  docs  not  ad- 
mit of  enlargement  (7/.    It  may  be  released  (^), 


(to)  Co.  Litt.  270.  a.   46.  b.  (t/)  Co.  Litt.  46,  b. 

and  Litl.  S.  .38.  (z)  270,  b. 
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or  assigned  (a),  but  cannot  be  surrendered  (Z>) ; 
ihouiih  certain  acts  are  said  to  amount  to  a 
surrender  in  law  ;  nor  (as  it  is  said)  can  it  be 
confirmed  (c)  ;  but  this  is  at  least  doubtful ; 
unless  the  proposition  be  applied  to  a  con- 
firmation in  enlargement  of  an  estate:  for 
the  same  reason  that  an  interesse  termini 
cannot  be  enlarged  by  release,  it  cannot  be 
enlarged  by  confirmation  {d) ;  nor  is  an  in- 
teresse termini  an  impediment  to  a  surrender, 
or  merger,  of  a  prior  interest,  in  a  more  re- 
mote interest. 

On  this  subject  of  possession,  some  of 
the  expressions  of  Lord  Coke  are  not  more 
definite.  His  context,  however,  relieves  the 
question  from  all  difficulty.  From  this  wri- 
ter (e),  and  also  from  Sheppard's  Touchstone 
(/■),  Sheppard's  Abr.  (g),  and  Mr.  Butler's 
Annotations  (A),  and  still  more  clearly  from 
first  principles,  it  is  to  be  collected  that  an 
estate  is  capable  of  enlargement,  although  that 
estate,  or  the  estate  for  years  or  for  life  is  a 
reversion  or  remainder,  and  consequently 
does  not  confer  a  right  to  the  immediate 
possession.  In  the  succeeding  division  some 
further  observations  will  be  introduced  illus- 


(o)  Co.  Litt.  46,  b.  (c)  Co.  Litt.  2'70,  a. 

(6)  Co.  Litt.  338,  a.  Shep.  T.  (/)  322. 

^6-'  bnfc  (^)  157. 

(c)  Co.  Litt.  296,  b.  {h)  Note  3  on  Co.  Litt.  370,*. 
{d)  Shep.  T.  311. 
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trative  of  the  origin  and  history  of  ihe  lease 
and  release,  as  parts  of  the  same  assurance. 

2dly,  Of  the  principles  on  which  this  assw- 
once  depends. 

The  difficulty  respecting  this  assurance, 
as  a  substitute  for  a  feoffment,  vanishes  when 
its  distinguishing  characteristics  are  exa- 
mined. In  its  principles  it  is  founded  on 
the  rules  of  the  common  law  (i),  and  consists 
of  two  parts. 

1st,  An  assurance  creating  an  estate  to  be 
enlarged  ;  and, 

2dly,  An  assurance  granting  another  estate 
in  enlargement  of  the  estate  thus  created,  for 
the  purpose  of  being  enlarged. 

The  practice  of  a  lease  and  release  as  parts 
of  the  same  assurance,  is  founded  on  the  rule 
that  a  particular  estate,  already  vested,  may 
be  enlarged  by  the  release  of  the  person  who 
has  a  reversion  or  remainder  expectant  on 
that  estate ;  so  as  the  two  estates  are  con- 
nected in  privity  (k),  in  such  manner  as  will 
afterwards  be  noticed.  Since  convenience 
dictated  the  use  of  the  lease  and  release  as 
parts  of  the  same  assurance,  so  in  modern 
practice,  the  object  of  the  lease  for  a  year,  is 
to  create  an  estate  which  shall  certainly  be 
attended  with  the  requisite  privity,  and  con- 

(t)  Barker  v.  Kcatr,  2  Mod.  {k)  Co.  Lilt.  273,  a. 

2.31. 
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fer  an  interest  which  admits,  beyond  all  doubt, 
of  being  enlarged. 

To  a  valid  feoffment,  it  is  necessary  that 
livery  shall  be  made  (/)  by  the  feoffor,  either 
ia  person  or  by  attorney  (m) ;  and  such  livery 
must  be  made  to  the  feoffee  (w),  in  person  or 
by  attorney  ;  and  an  attorney  who  is  to  give 
or  receive  livery,  must  be  appointed  by 
deed  (o).  Assurances  intended  to  be  made 
by  feoffment,  frequently  failed  of  cfiect  on 
account  of  some  error  attending  the  cere- 
mony of  livery.  Besides  the  operation  of 
the  assurance  is  suspended  till  livery  of  sei- 
sin has  taken  place.  As  the  livery  is  the 
essential  part  of  the  assurance  (p),  no  seisin 
or  estate  passes  till  livery  of  that  seisin  is 
made. 

The  owners  of  lands  lying  at  a  distance 
from  their  residence  were  greatly  embar- 
rassed by  this  suspense  in  transactions  re- 
specting their  property.  It  may  reasonably 
be  supposed  that  no  purchaser  would  pay 
his  purchase  money,  or  mortgagee  advance 
the  intended  loan,  till  his  title  was  placed 
on  a  soHd  and  certain  footing,  beyond  the 
power  of  the  seller  or  mortgagor,  to  defeat 
the  intended  sale  or  mortgage,  by  livery  in 
the  mean  time,  to  some  other  person ;  or  by 

(/)    Littleton,  S.  59.  {p)  Co,  Litt.  48.  Mr.  Butler's 

(m)  Co.  Litt.  4?,  b.  Note,  Co.  Litt.  271,  b. 

(ff)    lb. 
C«)    lb. 
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a  revocation  of  the  authority  he  had  executed, 
or  by  any  other  accident,  as  the  death  of  ihe 
grantor  or  grantee.  Nor  were  the  inconve- 
niences much  less,  when  the  grant  was  of  a 
reversion,  or  remainder  expectant  on  a  par- 
ticular estate,  in  a  stranger.  By  the  common 
law,  and  till  the  statute  for  ihe  amendment  of 
iJie  law  {q),  attornment  of  the  particular 
tenant  was  essential  to  the  validity  of  the 
grant  (r);  and  the  tenant  might  in  many 
cases,  withhold  attornment :  or  the  grantor 
or  grantee  might  die  before  attornment  had 
taken  place.  Each  of  these  events  would 
defeat  the  grant ;  for  unless  attornment  was 
obtained  in  the  life-time  of  the  grantor,  and 
also  of  the  grantee  (i),  the  grant  became 
inoperative,  and  failed  of  effect.  Besides, 
there  was  a  notoriety  attending  livery,  or 
attornment,  which  must  have  been  distress- 
ing in  transactions  of  delicacy,  which  re- 
quired secrecy ;  and  in  giving  the  histor}^ 
of  this  assurance,  it  is  said,  this  conveyance 
was  at  first  only  purposely  contrived  by 
Serjeant  Francis  Moore  at  the  request  of  the 
Lord  Norris,  to  the  end  that  some  of  his 
kindred  or  near  relations  should  not  take 
notice  by  any  search  of  public  records  what 

■-nil  jixi 

{q)  4  Ann,  cap.  i6.  sect.  9.         Sir  Rowl,    Heyward's   case,  2 
(r)  UiX.  3.  567.  Co.  35. 

(*)  Co.  Liu.  309,  iA,  315,  a. 
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conveyance  or  settlement  he  should  make  of 
his  estate  (0.  In  Barker  v.  Keate  also,  it  is 
stated  by  Lord  C.  J.  North,  that  Mr.  Serj. 
Moore  was  the  inventor  of  this  mode  of 
assurance. 

The  inconveniences  thus  experienced, 
naturally  led  men  of  extensive  practice,  to 
contrive  some  mode  of  conveyance,  by 
which  the  estate  might  be  transferred  imme- 
diately, and  without  any  interval,  from  one 
man  to  another,  although  both  parties  were 
at  a  distance  from  the  lands ;  and  without 
even  the  necessity  of  their  meeting  for  the 
purpose,  or  their  giving  any  written  autho- 
rity to  deUver  or  receive  the  seisin. 

It  must  have  been  observed,  that  the 
tenant  of  a  particular  estate  might  receive 
an  enlargement  of  that  estate,  without  any 
livery  of  seisin  to  him  or  any  attornment  by 
him ;  or  even  though  another  person  was  in 
possession,  without  any  attornment  of  that 
person.  The  common  law  supplied  various 
instances  of  this  doctrine  ;  and  several  autho- 
rities, applicable  to  this  point,  will  be  found 
in  the  sequel. 

-'The  steps  towards  this  assurance  seem  to 
have  been  progressive.  On  principles  of  tenure 
the  proper  assurance  to  enlarge  the  estate 

(0  Fabian  Phelip's  Treat,  on  the  Writ  of  Capias,  19,  b.  4. 
Reeves's  Hist,  of  the  Com.  Law.  335.  Cruise's  Digest,  4  Vol. 
p.  196. 
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of  a  person  who  was  already  a  tenant  by 
virtue  of  a  particular  estate  was  a  release.^noa 
Hence  it  occurred  to  make  a  lease  at  the: 
common  law,  as  the  means  of  passing  the 
freehold,  or  even  the  inheritance,  without 
livery  (u).  Such  instances  were  however 
rare,  and  very  little  accommodation  was  ob- 
tained from  this  arrangement,  as  it  was  the 
practice  to  enter  by  virtue  of  the  lease, 
prior  to  the  execution  of  the  release ;  or 
when  the  lands  were  already  in  the  tenancy 
of  some  other  person,  the  attornment  of  that 
person  was  requisite :  and  a  grant  would,  in 
that  case,  be  equally  efficacious  with  a  lease 
and  release ;  and  it  may  reasonably  be  con- 
cluded that  the  lease  ami  release  were,  in  more 
early  times,  applied  only  as  an  assurance  of 
lands,  held  for  an  estate  in  possession  {y), 
and  as  a  substitute  for  a  feoifrnent.  ^ 

r(\When  the  seller  or  purchaser  was  resident 
at  a  distance  from  the  property  ;  or  the  pur- 
chaser was  so  circumstanced  on  account  of 
absence,  «Scc.  that  he  could  not  within  a 
convenient  time  make  a  letter  of  attorney 
to  receive  livery;  the  necessity  for  a  sub- 
stitute for  livery  must  have  been  particu- 
larly felt ;  and  the  active  ingenuity  of  the  Pro- 
fession led  them  to  the  expedient  of  making 
a  lease  to  some  person   resident  on   the   sj^ot, 

(w)  Barker  \.  Keatc,  2  Mod.  252.         (i)  lb. 
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merely  tor  the  purpose  of  creating  a  particu- 
lar estate,  that  the  lessee  might  enter,  and  the 
reversion  might  be  divided  from  the  posses- 
sion, and  the  reversion  thus  severed,  might 
be  granted  to  the  intended  purchaser,  and 
perfected  by  the  attornment  of  the  nominal 
lessee.  Such  must  have  been  the  motives 
which  gave  rise  to  the  practice  noticed  by 
Lord  C.  J.  North  {w),  when  he  observes, 
The  usual  conveyance  at  common  \<i\v 
was  by  feoffment,  to  which  livery  and  seisi  t 
were  necessai-y,  the  possession  being  given 
thereby  to  the  feoffee  :  but  if  there  was  a 
tenant  in  possession,  and  so  livery  could 
not  be  made,  then  the  reversion  was  grant- 
ed, and  the  particular  tenant  always  at- 
torned ;  and  upon  the  same  reason  it 
was  that  afterwards  a  lease  and  release 
was  held  a  good  conveyance  to  pass  an 
estate  ;  but  at  that  time  it  was  made  no 
question  but  that  the  lessee  was  to  be  in 
actual  possession  before  the  release/' 
Such  grant,  it  must  be  remembered,  ope- 
rated stricdy  in  the  mode  of  a  grant,  and  not 
as  a  release.  It  was  a  grant  to  a  stranger, 
and  not  the  repetition  of  a  grant  to  the  tenant  : 
and  even  these,  and  the  like  contrivances, 
were  rendered,  in  a  great  measure,  unneces- 
sary by  the  statute  for  transferring  uses  into 

(u)  Barker  v.  Keate.  5  Mod.  251. 
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possession  (j) :  a  statute  which  enabled  the 
owner,  through  the  medium  of  a  conveyance 
to  uses,  to  vest  the  seisin  in  a  person  at  a 
distance  :  for  this  purpose  a  feoffment,  or  ac- 
cordino;  to  the  circumstances  of  the  seisin  or 
ownership,  a  grant,  and  a  selection  of  a  pro- 
per person  to  receive  such  feoffment  or  grant, 
were  all  the  requisites  which  were  necessary. 
Still,  however,  there  must  have  been  livery 
of  seisin  of  lands  held  for  an  estate  in  posses- 
sion, and  an  attornment  by  the  tenant,  when 
the  grantor  had  merely  a  reversion,  or  re- 
mainder, and  transactions  were  exposed  to 
notoriety  by  the  necessity  there  existed  for 
livery  of  seisin,  or  attornment  of  the  tenant. 
A  bargain  and  sale  might  indeed  have  been 
made  after  this  statute:  so  as  to  vest  an  estate 
of  freehold  or  inheritance  in  the  bargainee ; 
but  such  bargain  and  sale  required  inrolment, 
and  the  inrolment  would  express  the  very 
ianguage  of  the  transaction,  and  thus  give  it 
still  greater  publicity.  ,ccU' j 

In  the  progressive  steps  which  have  been 
noticed,  a  leading  principle  was  applied  to 
practice ;  and  the  only  inconvenience  which 
remained  was  the  necessity  of  entry  by  a 
lessee,  or  of  attornment  by  the  tenant,  who 
already  had  a  prior  estate. 

To  prevent  the  necessity  of  such  entry  on 

(.r)  27  H.  8.  c.  10. 
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the  one  hand,  or  of  attornment  on  the  other, 
must  have  been  an  object  of  improving  prac- 
tice, and  that  object  was  rendered  slill  more 
imporlant  by  the  circumslances  of  the  times, 
and  the  prospect  of  a  more  frequent  change 
of  propeity ;  a  prospect  arising  from  the 
disposition  towards  commerce,  and  the  al- 
teration in  opinion  respecting  the  pohcy 
of  mihtary  tenures.  IMortgages  were 
now  more  common  than  at  more  early 
periods  :  and  commercial  credit  would  not 
allow  of  a  disclosure  of  transactions  of  this 
sort.  Founded  on  confidence,  the}'  required 
secrecy. 

In  the  reign  of  H.  8.  (?/),  the  statute  for 
transferring  uses  into  possession,  was  pass- 
ed into  a  law.  By  that  statute,  uses  were 
transferred  into  estate.  Various  were  the 
means  by  which  uses  were  created.  A  bar- 
gain and  sale  was  one  of  these  means,  and 
such  bargain  and  sale  might  be  for  years,  for 
life,  or  in  fee  (2:).  Shortly  after  the  statute  of 
uses  was  passed  into  a  law,  the  statute  of  in- 
rolments  (a)  was  enacted.  The  object  of  this 
statute  (6)  was  to  introduce  a  ceremony  which 
should  be  attended  with  notoriety,  as  a  sub- 
stitute for  the  ceremony  of  livery,  attornment. 


(j/)  27  H.  8.  c.  10.  («)  27  H.  8.  c.  16. 

(z)  Shep.  T.  218.     1  Black.          (6)  Note  to  Co,  Litt.  48,  a. 
Com.  338,     2  Inst.  671. 
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c^c.  and  it  renders  it  necessary  that  all  bar- 
gains and  sales,  under  the  statute  of  uses,  for 
an  estate  of  inheritance  of  freehold,  shall 
be  enrolled  within  a  limited  time;  viz.  six 
lunar  months :  but  this  statute  is  silent  re- 
specting the  enrolment  of  bargains  and  sales 
for  years  ;  and  in  the  reign  of  Queen  Eliza- 
beth several  points  were  resolved  :  and  they 
must  have  had  considerable  influence  in  re- 
gulating the  practice,  and  in  introducing  the 
bargain  and  sale  as  a  foundation  for  the 
release. 

In  Sir  Kowland  Heyward's  case  (c),  the 
doctrine  of  the  court  was,  "  When  a  man 
"  seised  of  land  in  fee  for  money,  demises, 
"  grants,  bargains  and  sells  his  land  for  years, 
"  he,  which  is  owner  of  the  lands  by  his  ex- 
""'  press  grant,  gives  election  to  the  lessee  to 
"  take  it  by  the  one  way  or  the  other,  for 
"  he  hath  sole  power  to  pass  it  by  demise  or 
"  bargain,  and  therefore  the  law  will  not 
"  make  construction  against  such  express 
"  grant."  And  Lord  Coke  says,  "  It  was 
"  agreed  that  if  this  interest  should  lake 
"  effect  by  bargain  and  sale,  then  an  attorn- 
"  ment  is  not  necessary,  for  the  statute  of 
"  27  Henry  VIII.  c.  10.  of  uses,  doth  execute 
"  the  possession  to  it,  and  the  statute  of 
"  27  Henry  WW.  c.  16.  of  enroluienls,  doth 

(C)    2  Co.  35. 
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'*  not  extend  to  it,  because  no  estate  of  free- 
"  hold  passes,  but  only  an  estate  for  years. 
'•  Also  at  this  day  an  use  and  interest  pass 
"  in  a  manner  uno  Jiatu  together,  in  an  in- 
"  slant." 

And  the  7lh  Resolution  in  this  case  was, 
'*  although  the  lessees  in  the  case  in  ques- 
"  tion  have  entered  generally,  j^et  they  may 
"  afterwards  elect  either  to  take  by  the  de- 
"  mise  or  by  the  bargain  and  sale  ;  for  their 
"  general  entry  cannot  be  any  determination 
"  of  their  election,  more  than  if  one  be  exe- 
"  cutor  and  devisee  of  a  term,  and  he  en- 
"  terelh  generally,  it  is  no  determination  of 
"  his  election/' 

And  at  the  conclusion  of  the  Report  it  is 
stated  that  the  lessees  made  their  election 
to  take  by  bargain  and  sale,  and  thereupon 
they  had  rents,  which  otherwise  they  could 
not  have. 

In  Fox's  case  (d),  the  facts  were,  that  Ed- 
ward Fox  granted  the  lands  to  Smallman  and 
others  for  lives,  and  afterwards  in  considera- 
tion of  50/.  demised  them  to  Thomas  Powys 
for  99  years,  at  a  yearly  rent  of  40  s.  and  the 
only  point  in  the  case  was,  whether  the  de- 
mise and  grant  to  Thomas  Powys  should 
amount  to  a  bargain  and  sale,  so  that  the 
reversion  with  the  rent  should  pass  to  Tho- 
mas Powys  by  the  statute  of  uses,  without 

{(I)  8  Rep.  93. 
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any  attornment:  and  it  was  adjudged,  "  That 
"  the  demise  and  grant  upon  consideration 
"  of  50/.  amounted  to  a  bargain  and  sale 
"  for  the  said  years,  for  in  case  when  a  free- 
"  hold  or  inheritance  shall  pass  by  deed  in- 
"  dented  and  enrolled,  it  need  not  have  the 
"  precise  words   of   bargain  and  sale ;    but 
*'  words    equipollent,    or    which    do    tanta- 
<' mount  are  sufficient  (e).      That  the   intent 
"  of  the  grantor  may  be  well  collected  that 
"  he  did  intend  that  the  grants  should  take 
"  effect   presently,    and    should    not  depend 
"  upon  any  subsequent  attornment,  for  the 
"  rent  reserved  thereupon  was  payable  pre- 
"  sently,  and  therefore  it  will  be  reasonable 
"  that  Thomas  Powys  the  lessee  should  have 
"  the  rent  reserved  on  the  first  lease  for  lives 
"  presently,  and  that  he  cannot  have  before 
"  attornment,  which  peradventure  will  never 
"  be  made,  and  eo  potius  because  the  said 
"  Thomas  has  no  means  to  compel  the  first 
"  lessees  to  attorn  :    but  if  it  shall  pass  as  a 
'*  bargain  and  sale,  it  shall  be  presently  exe- 
"  cuted  by  the  statute  of  27  Henry  VIII.  for 
"  there  needs  no  enrolment  in  this  case,  be- 
"  cause  but  a  term  for  years  passes  and  no 
*'  estate  of  freehold,  and  there  needs  no  at- 
*•  tornment,   because  it  is  executed   by  the 
"  statute  ;  and  by  this  construction  every  one 

(e)  7  Rep.  40,  Ij.  Beikl'a  case.   Barker  v.  Keate,  2  Mod.  '..>49. 
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"  will  have  remedy  for  that  which  he  ought 
"  to  have. " 

From  the  cases  to  which  reference  has  been 
made,  it  was  easily  lo  be  collected  that  a 
particular  estate  for  years  might  be  created 
by  bargain  and  sale,  and  neither  entry,  at- 
tonutient,  or  enrolment,  w^as  essential  to  the 
efficacy  of  this  assurance.  The  bargain  and 
sale  passed  an  use,  and  the  use  was  executed 
by  the  statute  of  27  Henry  VIII.  for  transfer- 
ring uses  into  possession,  and  the  use  became 
a  term,  in  other  words,  an  actual  estate;  and 
the  bargainee  was  without  entry,  precisely  in 
the  same  circumstances  as  a  lessee  at  the 
common  law  was  after  entry  or  attornment, 
with  the  difference  only  that  a  bargainee 
could  not  maintain  trespass  (f)  for  any  injury 
to  the  possession,  until  he  had  actually  en- 
tered ;  but  this  was  a  circumstance  which 
though  it  affected  the  remedy  for  injuries  to 
the  possession,  was  not  of  any  importance  in 
the  consideration  of  the  principles  on  which 
the  doctrine  of  releases  in  enlargement  of  a 
vested  estate  for  years,  depended. 

This  common-law  doctrine  of  enlargement 
equally  extends  to  estates  of  freehold  and  es- 
tates for  years  (g).  But  as  an  estate  of  free- 
hold could  not  be  created  without  obtaining 

(/)  Cro.  Jac.  604.    Lutwich  [g)  Littleton,  Sect.  450,  459. 

V.  Mitton,  Owen,  87.   Green  v. 
Wiseman,  Carthew,  66. 
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livery  of  seisin,  altornment  on  a  grant,  or  en- 
rolment on  a  bargain  and  sale,  an  estate  for 
years  alone  afforded  the  convenience  which 
was  so  desirable. 

The  material  point  for  consideration  was, 
whether  an  estate  for  years  created  by  bar- 
gain and  sale  was  capable  of  enlargement  by 
the  release  prior  to  entry  ?  And  the  learning 
and  researches  of  the  conveyancers  of  that 
day,  aided  by  the  decisions  which  took  place 
on  the  statute  of  uses,  and  which  have  been 
already  stated,  enable  them  with  safety  and 
certainty,  to  arrive  at  the  conclusion,  that 
such  estate  being  actually  vested,  was  capa- 
ble of  enlargement,  in  the  same  manner  and 
upon  the  same  principles,  that  an  estate 
created  by  common  law  demise  was,  after 
entry,  capable  of  enlargement.  The  decisions 
in  Lutwich  v.  MiUon(Ji),  and  Barker  \ ,  Kent e{i), 
confirmed  these  opinions. 

In  Lutwich  v.  Mitton  it  was  resolved  by 
the  two  Chief  Justices,  Montague  and 
Hobart,  and  by  Tanfield,  Chief  Baron, 
"  That  upon  a  deed  of  bargain  and  sale 
"  for  years,  whereof  he  himself  (A^  is  in  pos- 
"  session,  and  the  bargainee  never  entered, 
"  if  afterwards  the  bargainor  make  a  grant 
"  of    the   reversion    (reciting    this    lease)  (/) 

(//)  Cro.  Jac.  G04.  lulely  necessary.     I'or  the  rca- 

(i)  2  Mod.  249.  sons  slated  in  anollier  part  of 

(A)  The  barguinor.  tliese  ob^crvalions  it  is  prudtnt 

(/)  Such  recital  is  not  aU-o-      to  insert  it. 
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"  expectant  upon  it  to  divers  uses,  thai  it 
"  is  a  good  conveyance  of  the  reversion, 
"  and  the  estate  was  executed  and  vested 
"in  the  lessee  for  years  by  the  statute  (m), 
"  and  was  divided  from  the  reversion, 
"  and  not  hke  to  a  lease  for  years  at  the 
"  common  law ;  for  in  that  case  there  is 
"  7iot  any  apparent  lessee  until  he  enters,  but 
"  here,  by  operation  of  the  statute,  it  abso- 
"  lutely  and  actually  vests  the  estate  in  him 
"  as  the  use,  but  not  to  have  trespass  without 
"  entry  and  actual  possession ;  wherefore 
"  they  would  not  permit  this  point  to  be  further 
*'  argued." 

In  Barker  v.  Keate,  Lord  C.  J.  North, 
speaking  of  the  conveyance  by  lease  and  re- 
lease, said,  "  At  first  when  this  sort  of  con- 
"  veyance  was  used,  the  lessee  upon  the  lease 
"  for  a  year  did  always  make  an  actual 
"  entry,  and  then  came  the  release  to  convey 
"  the  reversion,  but  that  being  found  trouble- 
"  some,  the  constant  practice  was  to  make 
"  the  lease  for  a  year  by  the  deed  of  bargain 
"  and  sale,  for  the  consideration  of  five  shil- 
*'  lings,  or  some  other  small  sum,  and  this 
"  was  held,  and  is  so  still,  to  be  good  with- 
"  out  any  actual  entry,  and  the  bargainee 
"  thereby  is  capable  of  a  release,  (though  he 
"  cannot  bring  an  action  of  trespass  without 
"  entry) :   for  when  money  is  the  considera- 

(w)  27  H.  8,  c.  10. 
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"  tion  of  making  the  bargain  and  sale,  it  is 
"  executed  by  the  statute  of  uses,  and  so 
"  the  release  upon  it  is  good,  but  if  the  deed 
"  be  not  executed  it  is  otherwise."  And  in 
delivering  the  judgment  of  the  court  in  the 
same  case,  the  same  C.  J.  observed,  "  After 
"  the  statute  of  uses  it  became  an  opinion, 
"  that  if  a  lease  for  years  was  made  upon  a 
"  valuable  consideration,  a  release  might 
"  operate  upon  that  without  an  actual  entry 
"  of  the  lessee,  because  the  statute  did  exe- 
"  cute  the  lease,  and  raised  an  use  presently 
"  to  the  lessee/' 

"  The  lease  and  release  are  but  m  nature 
"  of  one  deed,  and  then  the  intent  of  the 
"  parties  is  apparent,  that  it  should  pass  by 
"  the  statute,  and  eo  instante  that  the  lease  is 
"  executed,  the  reservation  is  in  force/" 

It  was  some  time,  however,  after  the  first 
,  adoption  of  the  lease  and  release,  before  the 
profession  were  reconciled  to  the  assurance  (/i). 
Difficulties  were  suggested.  They  arose 
from  a  misapprehension  of  the  principles  on 
which  the  lease  and  release,  as  applied  in 
modern  practice,  were  founded  :  from  ap- 
plying the  common-law  learning  to  an  as- 
surance depending  partly  on  a  bargain  and 
sale,  which  is  an  assurance  deriving  its  effect 
from  the  statute  of  uses  (o). 

(//)  2  Black.  Com.  ;33<j.  (o)  Barker  v.  KcnlCy  already 

cited. 
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^^'llile  the  profession  read  Liltleton,  or 
Lord  Coke's  coinmeiils  in  a  literal  sense,  as 
requiring  tlial  tliere  should  be  an  estate  ac- 
companied with  actual  possession,  and  not 
jnerely  a  vested  estate  giving  a  present  right 
of  present  or  future  enjoyment,  they  were 
perverting  the  use,  and  the  object  of  this 
species  of  assurance  ;  and  were  reasoning 
on  principles  which  were  inapplicable.  The 
cases,  however,  of  Lutzdch  v.  Mitton,  and 
Barker  and  Keate,  removed  these  doubts, 
and  from  that  period,  the  lease  and  release 
may  be  considered  as  having,  for  all  pur- 
poses of  general  practice  (p),  superseded 
every  other  assurance,  and  as  having  been 
applied,  with  equal  reason,  and  with  equal 
security,  in  conveying  lands  held  for  an  estate 
in  possession,  and  lands  held  for  an  estate 
in  reversion  or  remainder.  We  have  the  au- 
thority of  Lord  C.  J.  North,  in  his  judgment 
given  on  Barker  v.  Keate^  that  "  The  case 
"  put  by  Littleton  in  section  459,  is  put  at 
"  the  common  law,  and  not  upon  the  statute, 
"  when  he  saith  that  if  a  lease  be  made  for 
"  years,  and  the  lessor  releaseth  all  his  right 
"  lo  the  lessee  before  entry,  such  release  is 
"  void,  because  the  lessee  had  only  a  right, 
"  and  not  the  possession  which  Lord  Coke 
"  in  his  comment  calls   an   interesse  iermini, 

{p)  '2  Black.  Com.  339. 
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"  and   that  such  release  shall  not  enure  to 

"  enlarge  the  estate  without  the  possession, 

"  which  is  very  true  at  the  common  law,  but 

"  not  upon  the  statute  of  uses.     And  it  was 

"  determined  that  there  was  no  need  of  an 

"  actual  entry  to  make  the  lessee  capable  of 

"  ihe  release,  for  by  virtue  of  the  statute  he 

"  shall  be  adjudged  to  be  in  actual  posses- 
it    •       " 
"  sion. 

It  cannot  be  too  strongly  impressed  on  the 
mind  that  the  part  of  this  assurance  which  is 
called  a  lease,  operates  in  most  cases  as  a 
bargain  and  sale,  and  is  an  assurance  through 
the  medium  of  the  statute  of  uses,  and  not  a 
common-law  demise.  However,  (as  may  be 
collected  from  Heywai'd' s  case  (q),  and  Fox's 
case)  (r),  it  is  in  the  option  of  the  person  who 
claims  under  this  assurance  to  use  the  same 
either  as  a  common-law  demise,  with  a  re- 
lease in  enlargement  of  the  estate ;  or  as  a 
bargain  and  sale,  through  the  medium  of  the 
statute  of  uses,  with  a  like  release  in  enlarge- 
ment. But  the  general  mode  of  pleading 
this  assurance  ascribes  to  the  lease  for  a  year, 
the  operation  of  a  bargain  and  sale  under  the 
statute.  This,  however,  is  not  necessary;  and 
when  circumstances  will  admit,  the  lease 
may  be  pleaded  as  a  demise  by  the  common 
law,  perfected  by  entry  (s) ;   and  if  the  per- 

(q)  1  Co.  25.  (v)  Hi'yward'&  case,  2  Co.  35. 

(/•)  8  Co.  93. 
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son  who  makes  the  conveyance  has  a  re- 
mainder or  reversion,  the  kaaemay  be  pleaded 
as  a  grant  of  that  remainder  or  reversion  for 
the  term.  Indeed,  in  the  case  of  corporations 
it  has  been  doubted  whether  they  can  stand 
seised  to  an  use  {t),  and  as  a  consequence 
whether  a  lease  made  by  them  can  operate 
as  a  bargain  and  sale,  through  the  medium  of 
the  statute,  so  that  a  release  in  enlargement 
may  be  effectual.  For  this  reason  it  is  ge- 
nerally advised  (w),  that  corporations  should 
convey  by  feoffment,  instead  of  lease  and  re- 
lease ;  or  that  there  should  be  a  lease  and  re- 
lease, and  an  entry  by  virtue  of  the  lease, 
before  the  release  is  taken,  so  that  there  may, 
prior  to  the  release,  be  a  term  at  the  common 
law  capable  of  enlargement.  Nor  will  it  be 
safe  in  practice  to  depart  from  this  caution. 
But  as  it  has  been  decided  that  a  corpora- 
tion may  give  an  use  (x?),  though  they  cannot 
stand  seised  to  an  use,  there  are  grounds  to 
contend  that  an  assurance  by  a  corporation 
by  a  lease,  operating  as  a  bargain  and  sale, 
and  by  a  release  in  enlargement,  would  be 
supported.  The  assurance  by  lease  and  re- 
lease is  absolutely  necessary,  now  that  the 
necessity  of  attornment  is  superseded,  in  those 

(0    Bacon    on    Uses,    347.  (ii)  Butler's  Note  to  Co.  Litt. 

Shep.   T.  508.      Mr.    Butler's      271,  b. 

Note  to  Co.  Litt.  271,  b.  {v)  Case,    1     Leon. 

183.  2  Leon.  121.  3  Leon.  175. 
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cases  only,  in  which  it  is  substituted  for  a 
feoffment,  so  that  the  freehold  or  inheritance 
could  not  be  passed  without  a  feoffment,  or  a 
lease  and  release  as  countervailing  a  feoff- 
ment, or  a  bargain  and  sale  enrolled  under 
the  statute  of  Henry  VIII. 

In  a  variety  of  instances  which  occur  in 
every  day's  experience,  the  lease  and  release 
are  used,  when  a  mere  grant  by  a  single  deed 
would  be  sufficient.  But  as  the  validity  of 
the  grant  would  depend  on  evidence,  that  the 
grantor  had  merely  a  reversion  or  remainder, 
and  consequently  it  would  be  incumbent  on 
the  person  claiming  under  this  assurance, 
to  show  that  there  was  a  previous  existing 
particular  estate,  the  lease  for  a  year  is  taken, 
by  way  of  caution,  that  the  grantee  may 
have,  in  his  own  hands,  evidence  of  the 
existence  of  a  particular  estate  capable  of 
enlargement. 

So  rent-charges,  tithes,  &c.,  may  pass 
merely  by  grant  (w) ;  nor  is  it  usual  when 
they  are  conveyed  separately  from  other 
property,  to  use  any  other  mode  of  assur- 
ance. They  may,  however,  be  effectually 
conveyed  by  lease  and  release. 

On  the  effect  of  a  grant  to  pass  a  remainder 
or  reversion  (r),    Mr.    Fearne  seems  to  have 


{w)  Shej).  T.  227.  Jleading  on  the  SUit.  of  Inroll- 

(»)  Fearne's    Pobth.    Works,      merits,  p.  6. 
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fallen  into  an  unaccountable  mislake.  He 
treats  it  as  absolutely  necessary  that  there 
should  be  either  a  lease  and  release,  or  a 
bar<rain  and  sale  enrolled. 

On  this  mistake,  it  is  sufficient  to  observe, 
that  at  the  common  law,  a  grant  was  the  only 
mode  by  which  a  reversion  or  remainder 
could  be  transferred  (^)  from  the  owner  to  a 
stranger;  and  the  common  law  has  in  no 
respect  been  altered,  except  in  dispensing 
with  the  necessity  of  attornment  (z),  as  essen- 
tial to  the  perfection  of  a  grant. 

It  is  said  a  lease  and  release  countervail  a 
feoffment  (a).  By  this  expression  it  must  be 
understood  that,  considered  merely  as  a  con- 
veyance, this  assurance  has  the  operation  of 
a  feoffment,  and  that  it  has  this  operation 
so  far  only  as  it  is  a  conveyance  of  an  estate 
of  freehold  or  inheritance  in  possession ;  not 
that  it  has  any  of  the  collateral  quahties  of 
a  feoffment ;  as  divesting  estates  of  strangers; 
purging  disseisins  ;  creating  discontinuances, 
and  the  like  (b).  On  the  contrary,  an  as- 
surance by  lease  and  release  operates  only 
as  a  grant,  and  passes  no  more  than  the  par- 

(v)  Co.   Litt.  49,  a.     Shep.  Vin.  Abr.  Feoffment,  B.  2,  pi. 

T.  227,  228.  1.    and   the    Note.      Littleton, 

(z)  4  Ann.  c.  16.  s.  9.  600.  606.     Sei/mour's  Case,  10 

(a)  Co.  Litt.  207,  a.  2  iilack.  Co.  95.  3Iac/iel  v.  Clark,  2  Salk. 

Com.  339.    Supra.     And    Mr.  619.    Doe  ex  dem.  Odiarnc  v. 

Butler's  Note.  Whitehead,  3  Burr.  704. 

(/>)  See   the   distinctions    in 
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lies  miiy  rightfully  pass  ;  and  in  these  re- 
spects it  is  said  to  be  an  innocent  or  a  rightful 
conveyance. 

In  many  particulars  there  is  a  difference 
between  a  feoffment  and  a  lease  and  release. 
A  feoffment  must  be  founded  on  the  posses- 
sion  (c),  and  it  must  necessarily  pass  the  seisin, 
whether  it  was  at  the  time  of  livery  in  the 
feoffor,  or  in  a  stranger.  Thus  a  feoffment 
may  be  a  wrongful  conveyance,  operating 
as  a  disseisin  of  some  other  person  ;  and  al- 
though the  feoffor  has  merely  an  estate  for 
years  (d),  for  life  (e),  or  in  tail  (/),  or  even  a 
naked  possession  (g).  Hence  the  observations 
of  Mr.  Knowler,  in  his  learned  argument  in 
Taylor  v.  Horde,  1  Burr.  60,  that  "  a  feoff- 
"  ment  operates  on  the  possession,  without 
"  any  regard  to  the  estate  or  interest  of  the 
"  feoffor  ;"  and  again,  "  it  is  most  clear  that 
"  a  feoffment  may  be  made  by  any  person 
"  in  possession.'' 

In  a  feoffment  also,  livery  is  the  essential 
part  of  the  conveyance  (/i).  The  deed  or 
charter  of  feoffment  is  merely  evidence  of  the 
grant.  It  is  in  some  cases  only  that  such 
charter  of  feoffment  is  necessary,  but  a  lease 


(c)  Co.   Litt.   9,  a.   366,   b.         (c)  Litt.  611.   Co.  Litt.  330, 

367,  a.  328,  a.  Litt.  611.   Read  b. 
V.  Errington,  Cro.  Eliz.  321.  (J')  Litt.  s.  599. 

{(1)  Litt.  611.  Co.  Litt,  330,         (^g)  2  Inst.  412. 
b.  (h)  Shep.  T.  204. 
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and  release  are  merely  a  riglilful  conve}^- 
ance  (i),  and  there  must  be  a  seisin  as  a 
foundation  on  which  they  may  operate.  They 
pass  that  degree  of  interest  only  which  is  in 
the  grantor,  and  it  is  for  this  reason  called 
an  innocent  conveyance  (k).  And  a  lease 
and  release,  either  at  the  common  law,  or 
through  the  medium  of  a  bargain  and  sale, 
cannot  be  pleaded  as  a  feoffment  (/). 

In  discussing  the  origin  of  the  assurance 
by  lease  and  release  it  has  been  necessary  to 
advert  to  the  principles  on  which  it  is  ground- 
ed :  it  will  here  be  proper  to  enumerate  the 
more  leading  points  ;  they  are, 

1st,  By  the  doctrine  of  the  common  law,  a 
vested  interest  for  years,  either  in  possession, 
reversion,  or  remainder,  may  be  enlarged  by 
release. 

2dly,  A  lease  for  years,  at  the  common 
law,  of  lands  in  possession,  will  not  give  an 
actual  estate  till  entry ;  but  a  lease  for  years 
of  lands  in  reversion,  will,  now  that  attorn- 
ment is  rendered  unnecessary,  give  an  actual 
estate  without  either  entry,  attornment,  or 
other  ceremony. 

3dly,  A  bargain  and  sale  for  years  may 
give  an  actual  estate  prior  to  entry. 

4thly,  An  estate  arising  from   a  bargain 


0)  Litt.  600,  606.  (I)  Broke  Feoflment,  pi.  44. 

{k)  Supra,  p.  236.  Yin.  Abr.  Feoffment,  B.  a.  pi.  1. 
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and  sale  for  years,  may  vest  imtanter  (»?),  and 
be  enlarged  by  release  ;  and 

Lastly,  The  object  of  the  lease  for  a  year, 
more  properly  denominated  a  bargain  and 
sale  for  a  year,  is  to  create  such  particular 
estate  as  may  be  enlarged  by  release. 

2dly,    Of  its  Parts. 

A  lease  and  release  are  considered  in  law 
as  constituting  one  assurance,  an  assurance 
which  consists  of  two  parts  (^^),  perfectly  dis- 
tinct, each  producing  its  own  particular  ope- 
ration. 

1st,  Of  a  lease  for  a  year  or  some  other 
short  period,  measured  by  a  definite  space  of 
time  so  as  to  be  a  chattel  interest ;  and 

2clly,  Of  a  release  in  enlargement  of  the 
estate,  created  by  the  lease.  It  is  of  the 
essence  of  this  assurance,  as  a  substitute  for 
a  feoffment,  that  there  should  be  a  lease  creat- 
ing a  particular  estate,  and  separating  the 
same  from  the  inheritance  ;  so  that  there 
may  be  a  reversion  expectant  on  the  parti- 
cular estate ;  for  unless  a  particular  estate  is 
created,  there  does  not  exist  any  interest  ca- 
pable of  enlargement  (o).  On  the  other  hand, 
unless  the  inheritance  is  divided  from  the 
possession   by  means  of  a  particular  estate, 

(ffi)  See  the  next  division. 

(n)  Barker  v.  Keatt,  2  Mod.  252. 

(o)  Co.  Litt.  279. 
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tliere  is  no  interest  of  that  particular  species 
which  can  be  granted  by  way  of  release  (p). 
The  reasons  given  against  an  assurance  by 
lease  at  the  conniion  law,  and  release  before 
the  entry  of  the  lessee,  would  apply  with 
equal  and  still  greater  force  as  an  authority 
for  this  point.  The  objections  (r/),  it  may  be 
remembered,  were, 

First,  that  there  was  merely  an  intcresse 
termini,  and  not  an  actual  term,  or  estate;  and 
the  objection  is  applied  with  still  greater 
weight  when  there  is  not  any  interest  what- 
ever, either  by  way  of  hiteresse  termini  or 
otherwise.  The  other  objection  was,  that 
there  was  not  any  reversion  divided  from 
the  possession,  and  as  a  consequence,  there 
was  not  only  the  want  of  an  interest  capable 
of  enlargement,  but  there  was  also  a  *defi- 
ciency  of  that  species  of  interest,  which  was 
the  subject  of  a  grant,  capable  of  being  pass- 
ed by  deed,  without  livery,  enrolment,  &c.(r). 
Hence  this  assurance  is  constituted  of  two 
acts,  one  perfectly  distinct  from  the  other, 
though  both  are  taken  into  consideration 
by  the  law  as  parts  of  the  same  assurance  (s). 
The  lease  for  a  year  is  usually  contained  in 
a  deed,  either  poll  or  indented.  A  deed  is 
not  essentially  necessary  to  the  operation  of 
the  lease,  but  it  is  essential  to  the  validity 
of  the  release ;     for   the    release    creates    a 

{p)  Co.  Litt.  338,  b.  (r)  Co.  Litt.  49,  a.     Shep.  T.  227. 

(?)  Co.  Litt.  270,  u.  (a)  Barker  v.  KeatCj  2  Mod.  252. 
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particular  estate,  and  tlie  remaining  interest 
of  the  grantor  is  a  reversion,  and  this  reversion 
cannot  be  transferred  without  a  grant ;  and  a 
grant  cannot  be  made  without  a  deed  (Jt). 

In  point  of  lav/^  and  generally  in  point  of 
fact,  an  assurance  by  lease  and  release  con- 
sists of  two  distinct  acts  contained  in  two 
distinct  instruments. 

1st.  Of  a  lease  for  a  year,  in  one  instru- 
ment, dated  on  one  day,  and, 

2dly,  Of  a  release  of  the  freehold  or  inhe- 
ritance, in  another  instrument,  dated  on  ihe 
next  succeeding  day. 

It  has  been  said,  both  these  instruments 
maj?"  be  contained  in  the  deed,  and  written 
on  the  same  parchment. 

Beyond  all  question  the  two  instrumenls 
may  be  dated  on  the  same  day  {u)^  and  may 
be,  and  generally  are,  executed  in  the  same 
instant  of  time.  In  correct  practice  the  exe- 
cution of  the  lease  for  a  year  ought  to  pre- 
cede the  execution  of  the  release;  but  even 
though  it  should  be  proved  that  the  lease  and 
release  were  executed  in  a  different  order,  lh(^ 
release,  being  executed  in  the  Hrst  instance, 
and  the  lease  for  a  year  afterwards,  the  law, 
in  applying  the  rule  which  makes  these  two 
instruments  parts  of  the  same  assurance, 
would,  it  is  apprehended,  reject  this  evidence 
of  priority,  and  consider  the  legal  operation 

{t)  Sbep.  T,  227.  («)  Lord  Kaymoiid,  27^1. 

VOL.  II.  R 
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of  xhv  two  instnuncnts   to  he,    Isl,   a  lease, 
and  2clly,  a  release.     There  are  general  prin- 
eij>les  willi    which  such  a  decision   may   be 
easily  reconciled,   but  till   the  precise  point 
shall  have  been  decided,  a  title  depending  on 
a  lease  and  release  executed  in   this  mode, 
would  by  cautious  practitioners  be  treated  as 
doubtful.     It  is  certain  that  in  the  absence  of 
evidence  of  the  fact,  the  law  would  presume 
the  piiority  in  the  execution  of  the  lease,  as 
the  means  of  giving  effect  to  the  release  {v)^i^q 
These  observations  apply  to  the  assurance 
only  when  it  is  made  by  a  lease  and  release  as 
parts  of  the  same  transaction ;  when  the  par- 
ticular estate   is  created  solely  for  the  pur- 
pose of  being  the  foundation  of  the  release ; 
and  also  when   the  lease  is  by  bargain  and 
sale ;  for  when  the  lease  is  at  the  common 
law,  and  of  lands  held  for  an  estate  in  posses- 
sion, there  must  be  an  entry  by  force  of  the 
lease,  in  the  interval  between  the  execution 
of  the  lease,  and  the  execution  of  the  release. 
In     investis^atins;     titles,     it    will     some- 
times  occur   that   there    is    a    release    only 
without  a  lease   for  a  year,  as  part  of  the 
same   transaction.     The   object    of   the    re- 
lease  is  under   these    circumstances,  to    en- 
large an  estate  previously  existing  and  cre- 
ated    independently     of    any    intention    to 
make   the   release.     Cases    of   this  sort    de- 
pend on  those  rules  of  law%  from  which  the 

(r)  1  15uir,  106. 
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assurance  by  lease  and  release,  as  parts  of  the 
same  transaction,  originated,  and  of  course 
they  are  to  be  considered,  witli  reference  to 
the  rules  of  law  which  govern  the  doctrine  of 

o 

releases  made  in  enlargement  of  estates,  as 
that  doctrine  stood  prior  to  the  introduction 
of  the  assurance  by  lease  and  release,  as 
a  substitute  for  a  feoffment.  In  other  in- 
stances, the  lease  for  a  year  may  be  lost, 
or  may  be  defective  in  not  having  proper 
parties,  or  from  an  omission  or  error  in  the 
parcels.  In  instances  of  this  sort  also,  it  is 
frequently  necessary  to  recur  to  the  common- 
law  learning;  and  the  releases  are  for  the 
most  part  found  to  be  available  (w),  either 
as  grants  of  the  reversion,  or  remainder  ex- 
pectant upon  some  attendant  term,  or  estate 
for  life,  or  term  in  an  ordinary  lessee  or 
occupier,  being  at  least  a  tenant  at  Avill  or 
copyholder,  or  as  capable  of  operating  as  a 
release,  in  enlargement  of  some  estate,  which 
at  the  time  of  the  execution  of  the  release, 
was  vested  in  the  releasee.  On  this  accoiint 
it  will  be  proper,  in  considering  who  may 
be  a  releasor,  and  who  may  be  a  releasee, 
to  take  a  general  view  of  the  law  as  it  ap- 
plies to  releases  in  enlargement  of  estate, 
independently  of  the  more  prevailing  prac- 
tice of  making  a   lease  for    a    year,  as  th^ 

(^w)  Rwi  V.  Tiamncr,  -2  Wilsou,  Gii2. 
R    2 
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foumhuioii  of  ihe  release.  Willi  llie  exccp- 
hou  also  of  those  instances  in  which  the 
lease  for  a  j^ear  is  perfected  by  entry,  the 
sluclenl;  should  always  bear  in  mind  that 
the  lease  for  a  year  is,  in  strictness,  a  bargain 
and  sale,  giving  a  vested  estate,  through 
the  medium  of  the  statute  which  executes 
the  use  into  possession ;  that  is,  into  estate  ; 
and  as  oflen  as  passages  are  brought  before 
his  notice,  which  cither  express  or  seem 
to  imply,  that  the  lessee  has  or  must  have  the 
possession,  he  must  understand  these  pas- 
sages, as  meaning  nothing  more,  than  that 
the  lessee  has  or  must  have  an  actual  and 
vested  estate.  It  is  immaterial  ^vhether 
this  vested  estate  confers  a  right  to  the  im- 
mediate possession,  or  to  the  possession,  only 
after  the  determination  of  some  prior  estate. 
It  follows  that  it  is  indifferent  whether  the 
lease  for  a  3^ear  is  made  by  a  person  seised 
of  lands  held  for  an  estate  in  possession,  or 
of  lands  held  for  an  estate  in  reversion  or 
remainder.  At  the  same  time,  care  must  be 
taken  to  avoid  a  mistake,  into  which  these 
observations  might  easily  lead  a  student. 
Altliough  a  bargain  and  sale  for  years  passes 
an  use,  and  that  use  may  be  executed  instanter 
into  estate  by  the  statute  {x)  ;  and  such  estate 
is  a   sufficient  foundation  for  a  release,  the 

(r)  Hey-icard' s  Case,  2   Co.  35. 
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observation  must  be  understood  as  applicable 
only  to  a  bargain  and  sale,  containing  a  limi- 
tation, which,  from  its  nature  and  form,  does 
give  a  vested  interest.  When  the  use  depends 
on  a  contingency,  or  is  to  commence  from  a 
future  day,  the  bargain  and  sale  will  not  con- 
fer a  vested  interest,  until  the  contingency 
has  arisen,  or  that  day  is  arrived.  In  the 
mean  time  there  is  not  any  estate^  and  of  con- 
sequence the  bargainee  is  not  capable  of  a 
release,  to  operate  under  the  rule  which 
has  been  considered.  The  release,  in  this 
instance,  as  at  the  common  law,  may  operate 
by  way  of  discharge,  to  extinguish  a  rent ; 
but  it  cannot  have  the  effect  of  enlarging  that 
which  in  point  of  law,  or  in  fact,  does  not 
exist  (ct),  or  of  granting  the  inheritance  as  a 
reversion,  by  means  of  the  bargain  and  sale, 
since  there  is  not  any  division  of  the  posses- 
sion from  the  inheritance.  This  observation 
will  suggest  the  caution  of  making  the  estate 
limited  by  the  bargain  and  sale,  a  vested  in- 
terest ;  and  on  this  point  the  necessary  ob- 
servations will  be  added  in  treating  of  the 
form  of  the  lease. 

3dly,  and  4thly.   Who   may    be    the  Releasor^ 
and  who  may  he  the  Releasee. 
1st.  In  respect  of  personal  ([ualifications. 
2dly.  In  respect  of  estate. 

(i)  Co. Lilt.  270,  I. 

n  3 
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1st.  Wliocvcr  may  be  a  grantor,  and  seised 
to  an  use,  may  be  a  bargainor,  as  the  means 
of  being  a  releasor,  in  the  release ;  and  who- 
ever may  be  grantee,  and  is  capable  of  an 
use,  may  be  a  bargainee,  as  the  means  of 
being  a  releasee  in  the  release;  and  who- 
ever may  be  a  bargainor  or  bargainee,  of  the 
use,  may  be  a  releasor  or  releasee. 

The  terms  of  qualification,  respecting  the 
use,  are  added,  to  adapt  the  proposition  to 
the  circumstances,  that  the  lease  and  release 
are,  in  their  modern  use,  parts  of  the  same 
assurance,  and  that  the  lease  is  to  operate  as 
a  bargain  and  sale,  through  the  medium  of 
the  statute  for  transferring  uses  into  posses- 
sion (?/). 

Some  persons  arc  incapacitated  to  grant,  as 

Infants,  for  want  of  discretion, 

Married  women,  for  want  of  free  will. 

Lunatics, 

Idiots,  and 

Persons  deaf,  dumb,  and  blind ; 
because  these  persons  are  deprived  of  all 
means  of  communication ;  but  all  these  per- 
sons may  be  grantees;  and  when  they  are 
grantees,  an  use  (2)  declared  of  their  seisin 
will  be  executed  by  the  statute. 

The  King  may  grant,  but  he  cannot  stand 
seised  to  an  use  (a).     So  a  corporation  may 

(j/)  27  Hen.  VIII.  (a)  BacoH  on  Uics,  66. 

{:)  Bacon  on  Uses,  57 
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grant,  but  it  is  to  be  found  in  books  ot  the 
most  approved  authority,  that  a  corporation 
cannot  stand  seised  to  an  use  (b). 

An  alien  may  grant,  and  such  grant  will 
be  good  as  against  himself;  but  void  against 
the  King,  on  office  found :  but  neither  an 
attainted  person  (c),  or  an  alien  (c/),  can  take 
a  conveyance  to  an  use,  which  will  be  binding 
against  the  Crown  or  the  lord  of  the  fee  (e). 
But  an  alien  (/ )  or  attainted  person  is  capa- 
ble of  an  use.  It  is  sometimes  supposed 
that  neither  an  attainted  person,  or  an  alien, 
can  stand  seised  to  an  use  (g).  This,  if  ap- 
plied to  the  right  to  charge  the  seisin  with 
an  use,  does  not  seem  quite  correct.  The 
use  cannot  be  executed,  as  against  the  King 
or  the  lord :  but  it  is  no  where  to  be  found, 
that  an  use  bargained  and  sold  by  an  at- 
tainted person,  or  an  alien,  will  not  arise, 
and  be  executed  by  the  statute :  and  grant- 
ing that  an  attainted  person  or  an  alien  may 
bargain  and  sell  an  use,  he  may  convey  by 
lease  and  release. 

That  the  Crown  or  the  lord  may  defeat 
such  alienation,  is  a  point  of  very  diflbrenl 
consideration.     The   right    of   avoiding    the 

(6)  Broke  Abr.  Uses,  pi.  lo.  (c)  Dyer,  283.  Popli.  72. 

Bacon  on  Uses,  57.  (/)  Godb.  275. 

(c)  PimO'a   case,    IMo.    lyG.  (^')  Gilbert  ou  Uses,  ^,  170. 

1  Inst.  13,  a,  note  7. 

{(l)  King  V.  But/a,  Dyer,  283,  b. 

J  Inst.  2,  a. 

K   4 
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convey nncc,  depends  on  the  riglit  of  aliena- 
lion,  as  governed  by  common-hiw  principles, 
and  not  on  the  abihty  of  ahens,  <Scc.  lo  bind 
themselves  by  a  bargain  and  sale  of  the  use. 

The  cases  of  infants,  married  women,  lu- 
natics, idiots,  persons  deaf,  dumb,  and  blind, 
depend  on  common-law  principles,  without 
any  circumstance  peculiar  to  the  lease  and 
release,  as  parts  of  one  and  the  same  as- 
surance. There  is  an  incapacity  to  alien  ; 
an  incapacity  created  by  the  law  for  their 
sakcs,  and  to  protect  them  from  undue 
advantages.  They  are  equally,  or  rather 
more,  incapable  to  make  the  release,  than 
they  are  to  make  the  bargain  and  sale.  With 
a  view  then  to  the  mode  of  operation  of  the 
lease  and  release,  nothing,  material  to  the  il- 
lustration of  the  principles  which  govern  the 
learning  respecting  this  assurance,  arises 
out  of  the  relative  situation  of  these  per- 
sons. All  these  persons  may  receive  the  sei- 
sin under  a  conveyance  to  them  :  and  uses 
declared  of  their  seisin  will  be  executed  by 
the  statute  of  27  Hen.  VIII. 

It  may  be  useful  to  observe,  that  prior  to 
the  case  of  Zouch  v.  Parsons  (h),  a  lease  and 
release  by  an  infant  had  been  treated  by  the 
profession,  and  by  the  best  text  writers,  as 
absolutely  void.  Lord  Mansiield,  and  the 
court  of  King's  Bench,  decided  that  a  con- 

(/?)  3  Buir.  1794. 
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veyance  by  an  infant  by  lease  and  release, 
was,  under  the  circumstances  which  occurred 
in  that  case,  voidable  only  and  not  void. 
But  no  lawyer  of  eminence  has  thought  it 
safe  to  follow  that  decision  in  practice : 
and  that  excellent  property  lawyer,  the  pre- 
sent chancellor  (z),  has  repeatedly  approved 
the  observations  of  counsel,  when  queslion- 
ing  the  authority  of  this  case.  To  admit, 
indeed,  that  such  a  decision  is  law,  is  to  con- 
found all  distinctions ;  and  to  oppose  all 
authority  on  this  head.  The  law  had  ad- 
mitted that  an  infant  could  make  a  lease  re- 
serving rent ;  thus  a  lease  reserving  rent  was 
voidable  (A-),  while  a  lease  without  any  reser- 
vation of  rent  was  absolutely  void  (/).  The 
law  also  admitted  that  the  feoffment  or 
other  gift  of  an  infant  by  means  of  livery 
of  seisin,  was  voidable  only,  and  not  void, 
when  made  by  an  infant  m  person  (m),  while 
it  declared  a  livery  of  seisin  made  by  the  infant 
by  means  of  an  attorney^  to  be  absolutely 
void  (ii). 

These  distinctions  between  livery  in  per- 
son,  and   livery  by  attorney,   assumed   ihat 

(J)  Lord  Eldon.  doubted :  but  quaere  if  with  suf- 

(Ji)  Shep.  Touch.  267.  Moor,  ficient  attention  to  the  autho- 

i  o.  rilies. 
(/)  Plowd.  545.  Shc|).  ToucIj.  {.»')  Bro.  Abr.  Coverture,  pi. 

2G7.  Moor,  105.  Except  a  lease  40.    lb.  Infancy,  pi.  1. 

to  try  a  title  by  ejectment.  The  («)    iy/iiUfng/i(im's   Case,    8 

distinction  between  leases  with  Ucp.  45,  a.     0  II.  C>.  f>.     Toik. 

and    without     rent     has    been  s.  12,  1;),  J4.     2  Roll.  Abr.  j. 
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the  infant  could  not  appoint  an  allorncy  ; 
and  consequently  could  not,  tluougli  tiic 
medium  of  an  attorney,  give  livery  of  seisin. 
An  infant,  it  is  to  be  observed,  is  always  sued 
by  guardian  and  not  by  attorney. 

Many  books  of  authority  ascribe  the  de- 
fect of  a  feoffment  by  attorney,  to  the  in- 
ability of  the  infant  to  make  a  deed.  But 
in  some  instances  an  infant  may  make  a 
binding  deed:  as  in  case  of  a  single  bill 
or  bond  for  necessaries  ;  and  leases  by  an 
infant  may  be  good,  although  a  deed  is 
essential  to  the  validity  of  the  lease. 

Though  the  case  of  Zoiich  and  Farsons  has 
not  been  expressly  over-ruled,  the  probabi- 
lity is,  that  whenever  the  point  shall  require 
an  express  and  explicit  decision,  it  will  be 
determined  that  a  conveyance  by  lease  and 
release,  made  by  an  infant,  cannot,  under 
any  circumstances  of  interest  or  no  interest 
in  the  infant,  or  benefit  or  no  benefit  to  him, 
be  supported. 

It  remains  to  be  added  that  according  to 
Bacon  on  Uses  (o),  an  infant  may  in  consi- 
deration of  maintenance,  &c.  bargain  and 
sell  an  use  ;  in  other  words,  may  stand  seised 
to  an  use ;  but  the  better  opinion  is,  that  an 
infant  cannot  raise  an  use  by  his  bargain  and 
;sale  (p).     Bacon  also  admits,  p.  67,  that  an 

(«)p.67. 

{/>)  2  In&t.  673, 
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infant  cannot  raise  an  use  by  covenant  to 
stand  seised,  in  consideration  of  blood  or 
marriage.  The  obvious  objection  against  the 
efficacy  of  this  assurance  is,  that  the  infant 
cannot  covenant;  for  a  covenant  cannot  be 
created  without  deed ;  and  for  this  purpose, 
an  infant  cannot  make  a  deed. 

The  same  observations  which  apply  to  a 
king,  equally  apply  to  a  queen  regent,  and 
even  to  a  queen  consort  (q).  The  king  cannot 
stand  seised  to  an  use,  even  though  the  con- 
veyance is  to  the  king  as  an  individual,  and 
only  for  his  life  (/•).  It  follows  that  he  can- 
not make  a  bargain  and  sale  for  years  or  in 
fee,  to  operate  through  the  medium  of  the 
statute  of  uses.  This  impediment  is  ex- 
tended to  property  he  has  in  his  individual 
capacity,  as  well  as  property  of  M^hich  he  is 
seised,  jure  coronce(s).  All  the  books  agree 
on  this  point.  Before  the  statute  of  uses 
the  law  was,  as  at  this  day,  that  the  king 
could  not  be  a  trustee.  A  trust  cannot  be 
decreed  against  him.  This  exemption  arises 
from  his  prerogative.  No  suit  to  enforce  a 
right  can  be  maintained  against  the  Crown  (t). 
As  the  king  could  not  be  compelled  to  per- 

(7)  Bac.  On  Uses,  56.  (a)  Bac  on  Uses,  57.  Biokf, 

(/)  Bac.  on  Uses,  56.  Feon'm.  to  Uses,  pi. 31. 

(<)  Ycui  Book,  7  Ed.  4.  17, 
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form  n  trust,  the  law  has  considered  him  as 
discharged  from  the  trust  (w):  and  the  sta- 
tute of  uses  executed  those  trusts  only  for 
which  there  was  a  remedy  at  the  time  oi" 
passing  the  statute.  That  it  is  from  the  pre- 
rogative, of  being  exempt  from  suit,  that 
the  kins  cannot  be  seised  to  an  use,  or 
cannot  be  a  trustee,  may  be  collected  from 
the  admission,  that  if  an  individual  who  was 
chargeable  with  a  trust,  became  kins^;,  he 
was  immediately  discliargcd  from  the  trust. 
This  would  have  happened  in  the  person  ot 
Richard  the  Third  (t;),  if  an  act  of  Parlia^ 
ment(z2>)  had-  not  been  passed  to  prevent  so 
manifest  an  injury.  The  doctrine  of  excmp- 
tion  from  the  trust  has  been  carried  to  the 
extent  that  the  alienee  of  ihe  Crown  Cr)  was  not 
liable  to  perform  the  trust :  so  that  the  ex- 
emption of  the  Crown  from  the  trust  was  a 
discharge  of  the  lands  themselves  from  the 
trust. 

The  case  of  the  queen  consort^  turns  on 
the  prerogative  of  her  husband ;  in  regard  to 
the  government  and  interest  the  king  hath 
in  her  possessions  (?/). 

(h)  Week's  Case,  2  R.  A.  780.         (x)  Bac.  on  Uses,  57. 
(r)  Bac.  on  Uses,  57.  (?/)  Bac.  on  Uses,  57. 

(7u)  1  K.  3.  c.  5. 


ON  LEASE  AND  RELEASE.  253 

The  language  of  the  ancient  as  well  as 
the  modern  books  is,  that  a  corporation 
cannot  be  seised  to  an  use  (z).  Hence 
fhe  objection,  in  practice,  that  a  cor- 
poration cannot  convey  by  a  lease  for  a 
year,  operating  as  a  bargain  and  sale,  and  a 
release.  This  objection  equally  applies  to 
sole  corporations ;  and  to  corporations  ag-» 
gregate  of  many  (a).  But  in  regard  to  sole 
corporations,  as  a  bishop,  there  is  this  diver- 
sity :  a  conveyance  to  a  sole  corporation  to 
uses,  will  be  good,  for  the  benefit  of  the  cor- 
poration ;  and  the  estate  will  not  be  sub- 
ject to  the  use  which  is  declared :  while  a 
bargain  and  sale  by  a  sole  corporation 
will  be  good,  during  the  office  of  the 
person  by  whom  the  bargain  and  sale  is 
made  (b).  Thus  the  law  admits  the  indivi- 
dual to  be  bound,  as  far  as  he  has  individu- 
ally an  ownership. 

The  language  of  Bacon  is  (c),  "  If  a  bishop 
"  bargain  or  sell  land  whereof  he  is  seised,  in 
"  right  of  his  see,  this  is  good  during  his 
"  life,  it  should  be  during' his  incumbency, 
"  otherwise  it  is  where  a  bishop  is  enfeoffed 
"  to  him  and  his  successors,  to  the  use  of 
"  J.  D.  and  his  heirs,    this  is  not  good ;  no 

(z)  Bac.  on  Uses,  57.  {l>)  Bac.  on  Uses,  57. 

{a)  Bac.  on  Uses,  57.  (c)  p.  57. 


./ 
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"  not  for   ihe  bishop's    lilb  ;   but  the  use  is 
"  merely  void/' 

From  this  distinction,  it'  allowed  to  pre- 
vail, it  will  follow  that  a  lease  and  release  by 
a  sole  corporation,  is  an  efficient  convey- 
ance (for  a  time),  while  a  like  conveyance  by  a 
corporation  aggregate,  is  open  to  the  objec« 
tion,  that  the  lease,  or  bargain  and  sale  for 
a  year,  is  inoperative,  and  cannot  be  a  foun'- 
dation  for  a  release. 

The  alleged  reason  for  which  a  corpora+» 
tion  cannot  stand  seised  to  an  use,  is,  "  be>#| 
"  cause  their  capacity  is  to  an  use  certain  (<^/)  ;'• 
again,    "  because    they   cannot   execute   an 
"  estate  without  doing  wrong  to  their  corpo^» 
"ration  or  founder  (e);"  and  finally,  because 
the  Court  of  Chancery  could  issue  no  pro- 
cess asainst  the  individuals  for  the  execution 
of  the  use  (/).  So  that  there  could  not  be  any 
privity  of  person,  or  personal  confidence.       j 

Hence  the  practice,  for  coiporations  ag-i 
grcgate  to  convey  by  feoffment,  or  by  lease 
at  the  common  law,  perfected  by  entry  prior 
to  the  release,  and  then  by  a  release  in  en- 
largement of  the  estate  granted  by  the 
lease (g).  In  one  case  it  was  admitted,  that  a 
corporation  might  give  an  use,  although  it  could 

{d)  Bac.  on  Uses,  57.  (g)  Holland  v.  Bo?us,  2  Leq^o 

(e)  Bac.  on  Uses,  57,  157.     3  Leo.  175, 

{/)  Cruise  on  Uses,  '22.  Gilb. 
on  Uses,  5  Plow.  102. 
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not  Stand  seised  to  an  use:  and  it  was  supposed 
that  a  bargain  and  sale  in  fee,  by  a  corpora- 
tion, was  sustainable  as  a  valid  assurance. 

In  the  distinction,  that  a  corporation  may 
give  an  use,  and  that  it  cannot  stand  seised 
to  an  use,  there  is  a  refinement  not  fit  to  be 
followed  in  judicial  decisions.  There  is  a 
difference  in  terms  only,  and  not  in  sub- 
stance, or  in  sense.  If  a  corporation  can 
give  an  use,  it  must  be  on  the  ground,  that 
it  can  stand  seised  to  an  use :  and  if  a  cor- 
poration can  give  the  use  of  the  fee,  it  can, 
with  equal  reason,  give  the  use  for  a  term 
of  years  :  and,  the  use  being  given,  the  sta- 
tute will  execute  it  into  estate,  and  the  es- 
tate thus  created,  may  be  enlarged. 

The  case  which  admits  the  bargain  and 
sale  in  fee  to  be  efficient  has  not  been  fol- 
lowed in  practice:  nor  can  it  be  sup- 
ported in  principle,  consistently  with  the 
doctrine,  that  a  corporation  camiot  stand 
seised  to  an  use.  Either  the  rule  that  a  cor-' 
poration  may  give  an  use,  or  the  more 
ancient  and  more  approved  rule,  that  a  cor- 
poration cannot  stand  seised  to  an  use, 
must  be  abandoned,  whenever  the  question 
shall  be  brought  forward,  for  judicial  deci- 
sion; unless  the  rule  stare  decisis  shall  be 
allowed  to  prevail,  and  establish  one  of  thosie 
anomalies  which  disgrace  the  law  as  a 
science  :  although  it  must  be  admittal  that 
every  decision,  right  or  wrong,  ought  to  be 
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followed,  if  it  lias  once  become  an  acknow- 
ledi'cd  rule  ol"  property.  'I'lie  more  ancient 
rnle,  thai  a  corporation  cannot  stand  seised 
to  an  use,  seems  too  well  established  to  give 
place  to  the  more  modern  decision,  that  a 
corporation  may  give  an  use :  and  that  de- 
cision has  never  been  followed  in  practice, 
so  as  to  become  an  acknowledged  rule  ol" 
property.  Perhaps  it  may  be  safe  to  say, 
that  there  are  not  three  titles  in  the  kingdom 
depending  on  the  question  whether  a  corpo- 
ration can  give  an  use  ;  in  other  tenns  make 
a  bargain  and  sale  in  fee,  under  the  statute 
of  uses  ;  as  a  departure  from  the  rule  that 
they  cannot  stand  seised  to  an  use,  so  as  to 
convey  by  a  bargain  and  sale  for  a  year,  and 
a  release  grounded  on  the  estate  of  the  bar- 


gainee. 


From  the  rule  that  a  corporation  cannot 
stand  seised  to  an  use,  it  would  be  a  fair 
and  reasonable  inference  that  a  corporation 
could  not  be  a  trustee,  and  that  a  specific 
performance  of  a  contract  could  not  be  de- 
creed against  them.  This  inference,  how- 
ever just  in  its  analogy,  is  not  v.  arranted  by 
the  acknowledged  doctrine  of  modern  times. 

Corporations  frequently  are  trustees  for  cha- 
ritable and  other  purposes :  and  no  one 
is  at  liberty  to  doubt  that  these  trusts  are 
binding  on  the  corporation;  and  contracts 
for  sale  are  binding  on  corporations  as  well 
as  on  individuals.     In  these  particulars,  also, 
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there  is  an  inconsistency,  which  destroys 
the  uniformity  of  the  law,  and  renders  its 
study  so  abstruse.  Granting  it  to  be  true, 
that  a  corporation  cannot  give  an  use,  or 
cannot  be  seised  to  an  use ;  it  ought  to 
follow  as  a  deduction  from  the  same  prin- 
ciples, that  it  cannot  be  a  trustee  or  make 
any  contract  which  a  court  of  equity  can 
enforce.  If  a  .corporation  could  not  have 
been  a  trustee  before  the  statute  of  uses,  no 
alteration  in  the  law  on  this  head,  has  been 
made  since  the  statute :  and  to  be  consistent 
it  ought  to  have  been  decided  that  a  corpo- 
ration cannot  be  a  trustee  in  modern  times. 
But  if  it  be  admitted  that  corporations  might 
before  the  statute,  have  been  charged  with 
trusts ;  then  the  statute  of  uses  might  re- 
concile the  distinction,  by  allowing  the 
conclusion,  that  the  statute  for  transferring 
uses  into  possession,  applies  to  the  seisin  of 
"  persons,"'  and  not  to  the  seisin  of  corpora- 
tions :  thus  leaving  the  uses  or  trusts,  de- 
clared of  the  seisin  of  corporations,  in  the 
same  state  in  which  they  were  found.  The 
learned  Bacon  in  his  examination  of  the 
statute  of  uses,  and  the  decisions  grounded 
on  the  same  {h);  and  in  comparing  the  law 
since  the  statute  of  uses,  Avith  the  rules  of 
equity  and  of  law,  founded  on  several  statutes 

(A)  Bac.  oil  Uses,  57. 
VOL.  II.  S 
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prior  to  I  he  stiiUUe  of  uses,  adverts  to  tliia 
dirticulty.  After  staling  the  reasons  against 
a  corporation  being  seised  to  an  use  ;  he  adds, 
"  but  chiefly  because  the  letter  of  this  sta- 
"  tute,  which  in  any  clause  when  it  speaketh 
"  of  the  feoflee  resteth  only  upon  the  word 
"  person,  when  it  speaketh  of  cestui  que  nse(i), 
"  it  addeth  person  or  body  politic."  In  this 
place,  however,  let  it  be  remarked,  that  the 
same  objection  equally  applies  to  the  exe- 
cution of  an  use,  as  against  a  corporation 
sole  ;  for  example,  a  bishop ;  and  if  that 
point  is  not  expressly  decided  (and  no  de- 
cision has  occurred)  it  may  require  further 
consideration. 

It  remains  to  be  observed  under  this  head, 
that  uses  may  be  declared  on  a  coiivei/ance  by 
a  corporation,  which  passes  the  seisin  from 
them  to  a  person,  capable  of  standing  seised 
to  an  use. 

It  rarely  happens  that  a  corporation  is 
advised  to  convey  by  lease,  even  at  the  com- 
mon law,  and  a  release  in  enlargement.  But 
this  is  sometimes  done  ;  and  then  the  lease  is 
taken  in  the  name  of  some  one,  who  may  ac- 
tually enter  ;  and  after  the  lessee  has  entered, 
the  release  is  executed.  On  the  lease  or  on 
the  release,  a  memorandum  of  the  entry 
should    be    made ;    and   the   release  should 

(i)  Bac.  on  Uses,  57. 
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recite  the  fact  of  entry.  This  recital  will  be 
given,  in  shewing  the  forms  of  the  lease  and 
release. 

An  attainted  person  has  the  capacity  of 
being  a  grantee  (A:),  but  the  grant  will  enure 
for  the  benefit  of  the  king  (/).  So  an 
alien  may  be  a  grantee,  but  the  benefit 
of  the  grant  will  belong  to  the  king  by  his 
prerogative  (m). 

On  these  points  the  following  passages 
are  to  be  found  in  Bacon's  valuable  Readino; 
on  Uses.  "  If  an  attainted  person  be  en- 
"  feofFed  to  an  use,  the  king's  title  after 
"  ofhce  found  shall  prevent  the  use,  and 
"  relate  above  it,  but  until  office,  the  cestui 
"  que  use  is  seised  of  the  land." 

"  Like  law  of  an  alien,  for  if  land  be  o-iven 
"  to  an  alien,  to  an  use,  the  use  is  not  void 
"  ab  initio ;  yet  neither  alien  nor  attainted 
"  person  can  maintain  an  action  to  defend 
"  the  land." 

In  these  points  the  common  law  was 
closely  followed.  The  law  distinguishes 
between  the  legal  seisin,  and  the  use  deriv- 
ed out  of  that  seisin ;  giving  to  the  crown 
the  common  law  benefit  of  even  a  momen- 
tary seisin  ;  allowing  the  use  to  be  good,  as 
against  the  attainted  person,  and  the  alien  : 
but  the  crown  is  at  liberty  to  interpose  and 

(k)  Perk.  §  48,        (/)  Co.  Litt.  2,  b.         (/«)  Co.  Liu.  2,  b. 

s  2 
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claim  the  lands  by  reason  of  the  seisin,  wliicli 
was  in  the  attainted  person,  and  the  alien 
respectively.  The  claim  of  the  crown  when 
established  is  paramount  to  the  use:  it  is 
founded  on  prerogative  {?i)  ;  and  the  title  by 
prerogative  supersedes  that  of  the  use ;  and 
intercepts  its  operation.  Respecting  attaint- 
ed persons,  it  is  to  be  observed,  that  the 
person  who  is  attainted,  though  civiliter  inor- 
tiius,  is  capable  of  being  a  grantor  or  grantee 
even  after  attainder  (o).  Notwithstanding 
the  crime  has  been  committed,  he  may  before 
attainder,  and  after  the  crime  committed, 
alien,  even  as  against  the  lord,  claiming  by 
escheat :  thouoh  he  cannot  after  the  crime 
committed,  alien  as  against  the  lord  claim- 
ing the  benefit  of  forfeiture,  viz.  the  year, 
duty,  and  waste,  or  in  cases  of  treason  the 
inheritance. 

The  case  of  an  attainted  person  must  then 
be  understood,  as  depending  on  a  grant  made 
to  a  person  after  he  was  attainted,  and  when 
he  was  incapable  to  convey.  But  on  this 
point  of  title  there  is,  it  should  seem,  a  dif- 
ference between  attainder  for  felony,  and 
for  treason.  The  title  under  attainder  for 
treason  is  by  reason  of  forfeiture  :  and  the 
relation  of  title  is  to  the  time  of  the  crime 


(h)  Co.  Liu.  a,b. 

(o)  Perk.  26,  48.  Shep.  T.  200,  231,  205.  Co.  Litt.  2.  6. 
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committed.  In  cases  of  attainder  for  felony, 
the  only  forfeiture  is  of  the  rents  and  pro- 
fits for  tiie  life  of  the  criminal,  and  the  year, 
day,  and  waste  from  his  death.  Should  there 
be  an  escheat  it  must  be  pi'o  clefecto  sanguinis, 
(viz.  want  of  inheritable  blood.)  propter 
delictum  tenentis,  (by  reason  of  the  crime  of 
the  tenant.)  In  the  case  of  treason,  the 
alienation  between  the  crime  and  attainder 
will  not,  and  in  the  case  of  felony,  it  will 
avail.  But  it  seems  no  alienation  after  at- 
tainder, even  for  felony,  will  be  valid  against 
the  lord  (/;).  After  attainder  of  a  tenant  in 
tail,  he  may  by  fine  or  common  recovery  (^), 
bar  the  intail,  and  by  common  recovery, 
bar  the  remainders  and  reversion  expectant 
on  the  intail  (r)  ;  at  least  this  is  the  better 
opinion  (5)  ;  and  this  opinion  is  quite  consist- 
ent with  the  point  "  that  a  man  attainted  of 
"  felony  or  murder,  &c.  may  make  a  grant 
"  of  rent  or  common,  or  a  feoffment,  &c. 
"  and  the  same  shall  bind  all  persons  but 
"  the  king  for  his  time,  and  the  lord  of 
"  whom  the  land  is  held,  when  his  time  shall 
"  come  (t)." 

It  may  not  be  without  its  use  to  observe 
that  though  a  woman  may  not  sue  her  hus- 
band, a  husband  may    stand    seised   to    the 

(p)  Co.  Liu.  2,  b.  (v)    Contra,    lhiiloii's<    case, 

(7)  Shep.  T.  6.  -2  Roll.  Aijr.     .lonk.  Cent, 
(r)  Slcictts  \ .lVin>ting,v/'n\ow,  (I)  Perk.  S.  •2(5. 

and  others,  vj  Wils.  219. 

s  3 
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use  ot"  his  wife  :  and  even  an  use  may  arise 
from  his  seisin,  although  such  use  as  in  the 
case  of  a  term  for  years,  will  immediately 
after  its  existence,  be  in  his  power (?f).  The 
o-eneral  conclusion  is,  that  all  persons  who 
are  in  the  per ;  that  is,  derive  their  title  by 
the  conveyance  of  the  former  owner  ;  may 
stand  seised  to  an  use ;  while  those  who  are 
in  the  post ;  that  is,  come  in  under  the  para- 
mount title,  as  the  lord  by  escheat ;  are  not 
bound  by  uses  (v). 

So  disseisors  and  other  wrong  doers,  who 
assert  a  title  independent  of  that  of  which 
uses  are  declared,  are  not  bound  by  the 
uses  declared  of  the  seisin  they  avoid.  This 
doctrine,  though  proper  to  be  understood 
for  illustration,  is  less  relevant  in  modern 
times,  than  it  was  at  or  about  the  time  when 
the  statute  of  uses  was  enacted.  The  in- 
stantaneous operation  of  the  statute,  by  con- 
verting the  use  into  an  estate,  excludes  the 
greater  part  of  these  questions  ;  leaving  all 
the  other  cases,  except  those  of  the  king, 
corporation,  attainted  persons  and  ahens, 
a  dead  letter ;  at  least  as  far  as  they  are 
applicable  to  the  points  now  under  conside- 
ration. The  cases  of  the  king,  and  of  cor- 
porations, are  still  important,  as  they  are  a 
barrier   through  the  medium  of  a  technical 


{u)  Bac.  on  L'ses,  59. 

(r)  Jenk.  Cent.  193.  pi.  9-2.   1  Rep.  122.  arguendo. 
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objection,  against  raising  an  use  from  the 
seisin  of  the  king  or  corporation,  so  as  to 
give  an  estate,  admitting  of  enlargement. 
That  tlie  doctrine  may  not  be  carried  further 
than  it  ought  to  be,  it  will  be  proper  to  add, 
that  an  attainted  person  or  alien,  and  also 
a  corporation,  may  be  a  cestui  que  use  ;  con- 
sequently they  may  receive  an  use,  though 
they  are  as  to  the  corporation  altogether, 
and  as  to  the  attainted  person,  and  alien 
sub  modo,  disqualified,  or  incapacitated  from 
standing  seised  to  an  use,  on  a  conveyance  to 
them.  From  these  deductions,  it  is  easy  to 
arrive  at  the  conclusion,  a  conclusion  well 
warranted  by  law,  that  a  conveyance  to  a 
corporation,  or  an  attainted  person,  or  an 
alien  by  lease  and  release,  is  free  from  objec- 
tion. In  these  instances,  the  use  arises  from 
the  seisin  of  the  grantor ;  and  he  may  be 
seised  to  an  use,  and  the  corporation,  the 
attainted  person,  or  the  alien  is  capable  of 
the  use.  But  if  uses  should  be  declared  of 
the  estate  passed  to  them  by  the  release, 
then  the  objection  will  recur,  that  though 
the  release  is  good,  and  well  warranted  and 
supported  by  the  lease ;  the  uses  declared  on 
the  release  are  open  to  the  objection,  that  the 
corporation,  or  as  against  the  lord  or  ihe 
crown,  the  attainted  person  or  the  ahen. 
cannot  be  seised  to  an  use. 

s  4 
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2dlj,  In  respect  of  estate. 

That  a  man  may  be  seised  to  an  use,  he 
must  have  or  take  an  estate  of  freehold  (w). 
That  estate  alone  gives  a  seism ;  it  follows 
that  tenant  for  life,  or  tenant  in  fee,  may 
make  a  bargain  and  sale  for  years,  or  for 
any  estate  co-extensive  with  or  less  than  the 
estate  of  the  grantor.  By  seisin  is  to  be  un- 
derstood, not  only  the  interest,  but  also  the 
state  of  the  title.  A  man  who  is  disseised, 
or  whose  estate  is  discontinued,  has  not  any 
seisin  :  it  follows  that  he  cannot  stand  seised 
to  an  use.  He  must  restore  his  seisin  by 
entry  or  claim,  before  he  can  acquire  the  abi- 
lity of  conveying  by  lease  and  release  (a). 

In  the  old  books  it  is  supposed  that  tenant 
in  tail  cannot  stand  seised  to  an  use.  In  every 
day's  experience  it  occurs,  that  tenants  in 
tail  convey  by  lease,  being  a  bargain  and  sale 
for  a  year,  and  release  ;  or  by  bargain  and 
sale  alone  to  another  and  his  heirs  ( ?/) ;  and 
no  doubt  is  entertained  of  the  validity  of 
either  species  of  assurance,  as  good  against 
him,  and  voidable  only,  and  not  void  as 
against  his  issue.  Even  his  covenant  to 
stand  seised  to  an  use,   will  operate  except 

(u)  Jenk.  Cent.  195.  pi.  1,         5  Cent.  c.  1.  3  Bulstr.  184. 
(.1)  Gilb.  Uses,   205.    Jenk.        (j/)  6Vj/woM/'sease,  10  Rep.95. 
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under  particular  circumstances.  The  ex- 
cepted case  is  a  covenant  by  tenant  in  tail 
to  stand  seised  to  uses,  to  commence  in 
terms,  after  his  death  (z).  As  such  uses  in- 
terfere with  the  better  title  of  the  issue,  the 
use  will  not  arise,  at  least  as  against  them. 
Should  the  tenant  in  tail  ahen,  and  bind  his 
issue,  it  is  a  question  for  consideration,  whe- 
ther the  use  may  not  arise.  The  objection 
will  be  quod  ah  initio,  non  valet,  tractu  tern- 
poris  non  convalehit.  The  elaborate  judgment 
of  Lord  Chief  Justice  Holt  in  Machel  v. 
Clark  (a),  contains  the  leading  and  more 
material  points,  respecting  alienations  by 
tenant  in  tail. 

The  doctrine  that  tenant  in  tail  could  not 
stand  seised  to  an  use,  raised  the  question 
whether  he  could  receive  a  conveyance,  of 
which  uses  could  be  declared.  After  much 
discussion  on  this  point,  the  result  is,  that 
no  use  will  be  implied  in  a  conveyance  to 
a  man,  as  tenant  in  tail.  As  he  takes  a  par- 
ticular estate,  and  for  a  special  purpose,  the 
law  will  imply  the  use  in  his  favor,  and  no 
use  will  result  (b).  But  when  a  conveyance 
is  made  to  a  person  as  tenant  in  tail,  upon 
an  use  which  is  expressed,  the  statute  will 


(2)  Lord  llaym.  781.  {b)  Cooper  v.  Franklin,  Cio- 

(tf)  Lord  Rayin.  781.  J.  400. 
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execute  this  use  into  estate  (c).  These  latter 
points,  it  will  occur,  are  material  to  the  con- 
sideration of  the  operation,  and  effect  of  the 
release;  and  not  of  the  mode  in  which  the 
lease  and  release,  as  parts  of  the  same  assur- 
ance, derive  their  efficacy.  They  concern 
the  uses  declared  on  the  release,  and  have  no 
application  to  the  lease  for  a  year,  as  the 
foundation  for  the  release.  It  may  also  be 
called  to  recollection  from  the  passages  in 
a  former  volume,  that  tenant  in  tail  who  levies 
a  fine,  or  suffers  a  recovery  without  declaring 
any  use,  will  have  a  fee,  and  not  his  old  in- 
tail,  by  resulting  use. 

In  the  further  consideration  and  investiga- 
tion  of  the  points,  under  this  and  the  former 
division,  let  the  reader  carefully  distinguish 
between  those  cases  in  which  the  question  is> 
whether  the  seisin,  which  a  person  already 
has,  can  be  subjected  to  an  use,  while  the 
estate  remains  with  him,  and  whether  he  can 
receive  a  conveyance  to  uses,  or  can  make 
a  conveyance  to  uses. 

There  are  three  classes  of  cases ;  under  the 
first,  we  may  rank  those  of 

The  king. 

Queen  regent. 

Queen  consort. 

Corporation. 

(c)  Godb.  269.     Bac.  on  Uses,  57. 
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And  no  use  can  be  given  them,  so  as  to 
charge  their  seisin  with  an  use,  and  conse- 
quently they  cannot  convey  by  a  bargain  and 
sale  for  a  year,  and  a  release  grounded  on  the 
same.  On  this  point,  there  was  some  distinc- 
tion respecting  villeins,  &c.  which  is  no  longer 
material. 

2dly,  They  and  various  other  persons,  as 
tenants  in  tail,  may  take  a  conveyance  to 
uses,  which  will  be  executed  by  the  statute 
as  against  them,  but  as  against  other  per- 
sons having  paramount  titles  affecting  the 
seisin,  as  in  the  case  of  attainder,  alienage, 
issue  in  tail,  &c.  the  conveyance  will  be 
good ;  and  the  uses  will,  as  against  the  lord 
&c.  be  void. 

3dly,  All  these  persons,  and  all  other  per- 
sons who  are  competent  to  convey,  either 
absolutely  or  as  against  themselves,  &c.  can 
make  a  conveyance  to  uses ;  and  the  uses 
will  be  good,  till  the  conveyance  shall  be 
avoided. 

The  two  last  points  embrace  considerations 
peculiar  to  the  uses  declared  by  the  release, 
independent  of  the  effect  of  the  lease  and 
release,  as  parts  of  the  same  assurajice. 

To  understand  with  precision  the  learn- 
ing applicable  to  this  sub-division,  it  will 
be  proper  to  take  a  comprehensive  view 
of  the  general  doctrine  ol'  the  conunon 
law,  respecting  releases  in  enlargement  of  an 
estate. 
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It  is  on  this  doctrine  tluit  the  assurance  by 
lease  and  release,  as  used  in  modern  prac- 
tice, is  fundamentally  grounded. 

In  reference  to  this  object  it  shall  also  be 
considered,  who  may  be  the  releasor  in  re- 
spect of  estate,  and  who  may  be  the  releasee 
in  respect  of  estate. 

1st,  Who  may  be  the  releasor. 

As  it  may  be  collected  from  a  former  ob- 
servation, it  is  essential  that  the  releasor 
should  have  a  vested  interest  {d\  in  his  own 
right,  or  in  right  of  his  wife  (e). 

It  will  not  be  sufficient  that  he  has  a  con- 
tingent remainder  (f),  an  interest  by  execu- 
tory devise  (g),  or  a  mere  possibility,  hope, 
or  chance  of  succession ;  as  is  the  case 
of  an  heir  apparent,  or  heir  presumptive  {h\ 
Persons  thus  circumstanced,  may  create 
estoppels  (0,  but  they  cannot  make  grants 
available  to  transfer  their  interests  (k) :  and 
a  release  is,  in  its  mode  of  operation,  a  grant 
by  way  of  transfer,  and  not  merely  of  dis- 
charge, as  a  release  by  way  of  mitter  le 
estate  or  mitter  le  droit  {V).  Also  a  person 
who  has  merely  a  right  of  entry,  or  of  action 

{(l)  Litt.  §  458.   Shep.  Touch.  (Ji)  Hob.  45.     Litt.  S.  446. 

331.  Co.  Litt.  265,  a. 

(e)   Co.   Litt.    273,  b.  Shep.  {i)    Weak  v.  Lower,  Pollox. 

T.  324.  54.     Perk.  §  86. 

(/)  1  Fearne,  537.    Co.  Litt.  {k)  Co.  Litt.  214,  a. 

214,  a.  Shep.  T.  238,  325.  (/)  Co.  Lilt.  273,  b. 

{g)  2  Fearne  Shep.  T.  238. 
Lampd's  case,  10  Rep.  8,  b. 
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as  a  disseisee,  or  person  whose  estate  is  dis- 
continued, has  no  estate  to  be  enlarged  (w?). 
He  may  release  to  the  disseisor  by  way  of 
extinguishment  of  right,  but  the  disseisor 
cannot  release  to  him  with  effect.  A  release 
would,  however,  in  all  probability,  amount  to 
a  renunciation  of  the  disseisin,  and  do  away 
its  effect. 

By  modern  decisions  it  is  established  that 
possibilities  coupled  with  an  interest  are 
devisable  {n).  It  is  also  settled  that  they 
may  be  released,  by  waij  of  extinguishment 
of  right  (o),  or  may  be  bound  by  way  of 
estoppel  {p). 

In  equity,  owners  under  contingent  re- 
mainders and  executory  devises,  may  bind 
themselves  by  contract  for  a  valuable  con- 
sideration. In  this  sense,  and  to  this  ex- 
tent, these  interests  are  transferrable.  But 
because  they  are  transferrable  in  equity,  it 
by  no  means  follows  that  they  are  grant- 
able  at  law :  on  the  contrary,  the  deci- 
sions in  equity  suppose  and  admit,  that 
the  conveyance  has  no  legal  operation. 
When  it  is  said  in  some  recent  decisions 
that  these  interests  are  assignable  {q) ; 
that   expression   must,    it    is    submitted,    be 

(jn)  Shep.  T.  319,  322.  {p)  Weak  v.  Loxier,  Pollex. 

(n)    Roe   V.    Jones,    3   Term  54.    Buckler's  Case,  2  Rep.  55. 

Rep.  38.  1  HeH.  Blackst.  30.  Moore's  Case,  Palmer,  3G5. 

(0)    Co.    Litt.    214.     Shep.  {q)   Roe    v.   Jones,   3   Term 

T.  238.  Rep.  88. 


270  ON  LEASE  AND  RELEASE. 

understood  with  the  restrictions  and  qualifi- 
cations expressed  in  this  work.  This  remark 
is  more  necessary,  because  some  gentlemen 
of  the  highest  eminence  have  advanced  the 
doctrine,  that  possibilities  coupled  with  an 
interest  are  grantable ;  these  persons  con- 
sidering by  some  unaccountable  mistake,  that 
whatever  is  devisable,  is  grantable. 
The  rule  is  only  that  whatever  is  grantable 
is  devisable :  and  some  interests  which  are 
devisable  are  not  grantable ;  for  example, 
the  interest  under  Contingent  Remainders 
and  Executory  Devises. 

As  connected  with  this  subject,  it  may  be 
observed  that  contingent  interests  to  the 
sui^ivor  of  several  persons  (r) ;  or  to  persons 
who  shall  answer  a  given  description,  and 
who  are  not  yet  ascertained,  as  the  children 
of  A .  who  shall  be  living  at  his  death ;  or  the 
expectancy  of  an  heir,  though  they  are  pos- 
sibilities coupled  with  an  interest,  are  not, 
it  is  apprehended,  devisable  (5),  or  even  re- 
leasable  :  and  in  a  late  case  (0  of  great  anxi- 
ety, and  very  fully  considered,  it  was  de- 
cided in  the  court  of  King's  Bench,  that  a 
right  or  title  of  entry,  or  of  action,  though 
an  interest  which  is  releasable,  is  not  de- 
visable. 


(r)  1  Fearne,  541.  {t)  Goodright  v.  Forrester,  8 

(s)  Doe  V.  Tomkinson,  1  Maule      East,  552. 
and  Selwyn,  165.  cited  infra. 
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On  this  judgment  there  was  a  writ  of 
error  brought  in  the  Exchequer  Chamber, 
and  this  point  was  fully  argued  and  dis- 
cussed ;  but  the  decision  of  that  court  was 
founded  on  another  point — the  bar  by  non- 
claim  on  a  fine  with  proclamations :  The 
Ch.  Justice  of  the  Common  Pleas,  who 
delivered  the  judgment  of  the  Court  of 
Exchequer  Chamber,  distinctly  and  repeat- 
edly declared,  that  there  was  not  any  inten- 
tion in  that  court  of  questioning  the  judgment 
in  the  King's  Bench  (u). 

That  expectancies  may  be  bound  by  es- 
toppel, is  the  consequence  of  a  rule  of  law, 
concerning  titles,  and  not  of  any  present 
interest  in  the  parties.  Equity  holds  the 
contract  of  an  expectant  heir  who  becomes 
heir  de  facto,  binding  on  him  :  but  this  equity 
is  deemed  personal  to  the  party,  and  does  not 
extend  to  his  heir  (v). 

It  is  immaterial  whether  the  releasor  has 
an  estate  in  possession  (w),  reversion,  or  remain- 
der (jc)  ;  or  whether  he  is  a  joint-tenant,  or 
tenant  in  common,  or  a  coparcener,  or  even 
seised  by  entireties.  The  release  may  ope- 
rate under  all  these  circumstances.  It  may 
also   operate   v/hether    it    proceeds    from    a 

(«)  This  is  stated  from   the  v.  Faulkcncr  and  others,  Aiistr. 

author's  knowledge  of  the  fact.  1 1. 

(t;)   Clayton  v.  Duke  of  New-  {lu)  Co.  Litt.  265,  a. 

castle,  2  Cha.  Ca.  112.     Morse         (x)  Shep.  T.  321. 
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person  seised  of  an  estate  in  fee  simple,  fee 
tail,  or  for  life.  All  that  is  requisite  is,  that 
there  should  be  in  the  releasor  an  estate  of 
freehold  or  inheritance.  The  statute  of  uses  {x) 
applies  to  estates  of  those  persons  alone  who 
are  seised',  and  it  follows  that  the  bargain 
and  sale,  as  part  of  the  assurance  by  lease 
and  release,  must  proceed  from  a  person  who 
has  an  estate  of  inheritance,  or  at  least  an 
estate  of  freehold.  The  use  declared  of 
the  estate  of  a  termor  for  years  (^),  or  of  the 
estate  of  the  owner  of  any  other  chattel  inte- 
rest, cannot  be  executed  into  estate  by  the 
statute. 

The  releasor  must  also  be  a  person  who 
in  point  of  estate  may  stand  seised  to  an 
use.  Instances  have  already  been  enume- 
rated of  the  king,  a  corporation,  &c.  in 
which  the  use  cannot  arise  by  reason  of 
some  circumstances  pecuhar  to  the  grantor; 
and  it  has  already  been  noticed  that  a 
tenant  in  tail  may,  under  certain  mo- 
ditications,  stand  seised  to  an  use.  The 
observations  on  that  point  prove  that  a 
lease  and  release  by  a  tenant  in  tail,  will 
be  an  efficient  conveyance  to  pass  his 
estate    (z).        Such     conveyance,     however. 


(.r)  27  Hen.  8.  Machel  v.  Clark,  2  Lord  Raym, 

(j/)   1  Dyer,  369,  a.  pi.  50.  Doe    v.     Whitehead,     3    Burr. 

(2)  Seymour's  Case,  10  Rep.      Stapylton  \\  Stapylton,  1  Aik.  i. 
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will  be  defeasible  by  the  issue  in  tail,  the 
remaindei'-men  or  reversioner,  unless  the 
proper  ceremonies  for  barring  the  interest  of 
these  persons  shall  be  observed. 

Fourthly,  Who  may  be  the  releasee. 

1st,  In  respect   of  personal  qualification ; 

2d,  In  respect  of  estate. 

First.  Any  person  capable  of  a  grant  may 
be  the  grantee  in  the  lease,  and  also  in  the 
release. 

Secondly.  The  principal  point  to  be  re- 
garded is,  that,  either  in  fact  or  in  intend- 
ment of  law,  the  releasee  should,  prior  to  the 
execution  of  the  release,  have  acquired  an 
estate  vested,  either  in  possession,  or  in  re- 
version or  remainder  (a),  to  be  capable  of 
enlargement.  The  lease  for  a  year  is,  in 
modern  practice,  made  with  the  intention, 
and,  in  skilful  hands,  with  the  declared 
object,  of  creating  an  estate,  which  may 
admit  of  enlargement ;  and  it  is  to  be  called 
to  mind  that  the  grantee  must  have  an  ac- 
tual term  or  estate,  and  not  merely  an 
interesse  termini,  or  a  right  of  entry,  or  an 
executory  interest  (6).  And  it  is  to  be  re- 
membered, that  under  the  rules  of  the  com- 
mon law,  a  lessee  has  not  any  estate  till  en- 
try on  lands  held  for  an  estate  in  possession  ; 
nor   before   the   statute   for   the  amendment 

(a)  Litt.  S.459.  Co.  Lilt.  270.  (b)  Litt.  3.  459.  Co.  Litt.  4G, 

If.  270,  a. 
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of  the  law  luid  he  any  estate,  till  at- 
tornment, when  the  lands  were  held  lor  an 
estate  in  reversion  or  remainder.  Imme- 
diately after  opening  the  learning,  in  the 
next  division,  a  more  detailed  view^  will  be 
taken  of  the  rules  whieh  concern  this  part  of 
the  assurance. 

But  a  seisin  in  law  will  suffice  to  support 
a  release,  in  enlargement  of  the  estate;  as 
is  the  case  of  a  release  to  a  tenant  for  life 
in  remainder,  during  the  continuance  of  a 
prior  particular  estate,  or  after  the  determina- 
tion thereof,  and  before  entn/. 

A  few  observations  will  now  be  proper, 
respecting  the  tenant  whose  estate,  or  interest, 
is  capable  of  being  enlarged  by  release. 

A  person  who  has  the  fee  (c),  has  tlie  ut- 
most extent  or  degree  of  interest   of  which 
a  man  is  capable  :  in  the  language  of  Lit- 
tleton (d)  "  a  man  cannot  have  a  more  large 
"  or  o^reater  estate  of  inheritance  than  fee- 
"  simple/'      His    estate    does   not   admit   of 
any  increase.     It  may  be  determinable,  or 
defeasible ;    and    these   qualities  may    cease, 
or  they  may  be  discharged   by  a  release  (e). 
Such  release  operates  by  way  of  eiiinguish- 
inent  of  right  or  title  (/)  and  not  as  a  release 
in  enlargement  of  a  prior  estate. 

(c)  Essay  on  the  Quantity  of     Estates,  Chap.  Fee. 

Estates,  Chap.  Fee.  (/)  Shep.  Abr.  Chap.  Extin- 

(d)  Litt.  s.  11.  guisLraent. 

(e)  Essay  on  the  Quantity  of 
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When    an   instrument    operates    as   a   re- 
lease   by   way    of  enlargement,    it    transfers 
an   estate.     It   passes  a   seisin ;  in    short,  it 
is  a  conveyance.     From  these  deductions  it 
follows  that  uses  may  be,  and  they  are  con- 
tinually declared  of  the  seisin,  transferred  by 
this  assurance.     No  use  can  be  declared  on 
a  release  of  right,  or  of  title,  or  of  a  possi- 
bility ;  and  of  this  nature  is  a  release  of  the 
determinable    or    defeasible    quality   of    an 
estate  in  fee.     There  is  one  species  of  fee 
which  it  should  seem  admits  of  enlargement. 
This   is  the  particular  and   peculiar  case  of 
an  estate-tail,  or    a   fee   converted  from  an 
intail   into    a   base   or    determinable   fee(g). 
In  this  instance,  the   base  or   determinable 
fee  may    be   in  one  person,  and   an   actual 
estate  may  be  in  another    person.     Consis- 
tently  with  principle,  a    base  fee,    being  a 
particular   estate,  may  be   enlarged,   by  the 
accession  of  the  remainder  or  reversion  in 
fee,     conferring    the    ulterior    interest ;    for 
there   is    an  estate   to    be  added,    and    that 
estate  is,  in  legal  denomination,  and  in  legal 
intendment,  larger  than  this  base  or  deter- 
minable fee.     This  instance  forms  an  excep- 
tion   to    the    general    rule,    that     one     fee 
cannot     be     dependant,    or    expectant,    on 
another  fee  (li).     The  rule  is  true,  only  when 

(g)  Co.  Litt.  18.  a.      Machcl  (//)  Co.   Litl.    18,  a.     Essay 

v.  Clark,  2  Lord  Raym.  778.  on  Estates,  Cliaj).  Fee. 

T  '-2 


2WJ  ON  LEASE  AND  RELEASE. 

understood  with  the  qualification,  that  one 
fee,  cannot,  by  the  grant  of  the  party,  be 
expectant  on  another  fee,  not  being  a  parti- 
cular estate,  and  no  fee,  except  a  fee-tail,  or 
a  base  fee  arising  from  an  estate-tail,  is  con- 
sidered as  a  particular  estate. 

The  conversion  of  an  estate-tail  into  a 
base  fee,  is  merely  a  consequence  of  law, 
and  the  necessary  result  of  the  statute  de 
donis  (i),  which  made  the  conditional  fee,  of 
antient  times,  the  estate-tail ;  a  particular 
estate,  of  modern  times.  When  a  man 
grants  an  estate  to  another  and  his  heirs, 
determinal)le  in  any  manner,  he  retain 
merely  a  possibilitf/  of  reverter.  This  pos- 
sibility may  be  released  to  the  person  who 
has  the  determinable  fee :  but  notwith- 
standing Mr.  Fearne's  {j)  ingenious  reason- 
ing to  estabhsh  a  contrary  doctrine,  the 
more  correct  opinion,  drawn  from  the  prin- 
ciples of  tenure,  seems  to  be,  that  this  possi- 
bility does  not  admit  of  being  granted.  On 
the  olher  hand,  an  actual  reversion  or  re- 
mainder may  exist  as  an  estate  after  the  crea- 
tion of  an  estate-tail ;  and  this  reversion  or 
remainder,  though  it  becomes  expectant  on 
a  base  fee,  as  the  ownership  arising  from  an 
estate-tail,  after  its  descendible  quality  has 


(j)  13  Edw.  L  c.  1.  Stat,  de  Donis,  13  Edw»  i.  c.  1. 

(J)  1     Fearne's     Contingent      Co.  Litt.  i3,  a. 
Rem,    Butler's    Edit.   p.    359. 
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been  changed  from  the  issue  in  tail  to  the 
common  law  heir,  confers  an  interest  which 
may  be  granted  from  one  person  to  another. 
For  that  reason,  it  may  be  released  to  the 
person  who  has  the  base  or  determinable  fee, 
in  enlargement  of  his  estate.  Hence  also 
the  decision  that  a  base  fee  acquired  from 
the  alteration  in  the  descendible  quality  of 
an  estate  tail,  may  merge  in  the  ultimate 
remainder  or  reversion  in  fee  (A;).  No  doubt 
is  entertained  that  an  instrument  in  the 
form  of  a  lease  and  release  would  operate  by 
way  of  release  of  the  possibility,  when  theie 
is  merely  a  possibility  of  reverter.  The 
case  is  noticed  only  for  the  sake  of  a  dis- 
tinction, and  to  illustrate  the  general  prin- 
ciples on  which  the  assurance  by  lease  and 
release  depends. 

Let  it  also  be  remembered  that  when  a 
tenant  in  tail  discontinues  (/),  or  a  tenant 
for  life  aliens  torliously,  and  thereby  devests 
the  reversion  or  remainder  (m),  the  reversion 
or  remainder  is  converted,  in  the  former 
instance,  into  a  right  of  action  ;  nnd  in  the 
latter  instance,  into  a  right  of  entry  :  and 
such  right  of  entry  may  eventually   by  the 

(k)  Si/monds  v.   Cudmorc,   4  (/)  Lilt.  Section  592.  and  the 

Mod.  1.     Kinasfon   v.    Clarke,  commentary. 

2  Atk.  204.     Shclburn   v.   Bid-  (rw)   Ihedun's  cmsc,  i  Rep.  'jO. 

dulp/i,  6    Rro.    Pail.    Cas.    53.  Goodright   ex  dcm.    Ihirfon    v. 

Edit.  1803.  Furrcsiir,\  Taunton, /578. 
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Statute  of  limitations,  or  by  a  descent  which 
tolls  the  entry,  become  a  mere  right  of 
action  (;/).  In  each  of  the  instances,  the 
right  or  title  of  entry  or  of  action,  may  be 
released  by  way  of  extinguishment.  In 
neither  case  can  it  be  released  by  way  of 
enlargement  of  estate ;  since  the  remainder- 
man or  reversioner  does  not  retain  any  estate. 
He  has  merely  a  right  of  action  or  of  entry 
to  restore  or  revive  his  estate.  This  sub- 
ject, with  the  principles  by  which  it  is 
governed,  will  be  found  in  the  arguments, 
in  the  case  of  Goodright  on  the  demise  of 
Burton  v.  Forester,  in  the  Court  of  Exche- 
quer Chamber  (o),  and  the  chapter  on 
alienation  by  tenant  in  tail  in  the  tracts  on 
cross  remainders,  &c. 

To  guard  the  reader  against  an  error  into 
which  these  observations  and  first  princi- 
ples might  easily  lead  him,  he  ought  to  be 
apprized,  that  it  is  decided  by  two  cases  (j?), 
and  was  expressed  to  be  the  opinion  of  Lord 
Alvanley  in  another  case  {q)  that  if  a  person 
become  seised  in  fee,  subject  to  an  execu- 
tory devise  to  take  place  on  an  event  which 
happens ;    and    before    the    event   happens, 


(n)  Tracts  on  Cross  Remain-  (p)  Goodright   v,    Searle,    2 

ders  in  Chap,  on  Alienation  by  Wilson.  29.  Goodtitle  v.  White, 

Tenant  in  Tail.  2  New  Rep.  383. 

(u)   1  Taunt.  578.  {q)  3  t^os.  and  Pull.  655. 
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the    interest     under    this     executory    devise, 
descends  to  him,  and  afterwards  he  dies  intes- 
tate, leaving  two  classes  of  heirs:  one  to  the 
seisin    which    he   had  ;  tlie  other   to   the  in- 
terest   which    he    derived    under  the    possi- 
bihty  ;  the    heir    to   the  possibility,  and   not  , 
the    heir    to   the   seisin,    shall    be   preferred. 
These   decisions   of    course    deny    that     the 
possibility   was    extinguished    in    the   estate ; 
for  if  the  possibility  had  been   extinguished, 
it   could    not    have    governed    the    descent. 
With  every  respect  the  author  feels  for  the 
decisions    of   the   courts,  he  considers  these 
cases  as  anomalous. 

With  this   impression,  and  the  opinion  of 
those  most  conversant  with  the   subject,  in- 
cluding  Mr.  Watkins,    who   in  his  Treatise 
on   Descents  (r)    had   adopted   the    proposi- 
tion   from     Goodright   v.    Searle,  and    whose 
name    can    never     be   mentioned    with    too 
much    respect,    either    for    talent,    learning, 
industry,  or  liberality  :  this  point  was  again 
brought  under    discussion   in     the    case-    ot 
Goodtitle,     lessee     of    Elizahcth      Vincent,    v. 
White  {s\  and   the  decision  of  the  Court  of 
King  s  Bench  was    founded    on    the  former 
determinations  in  Goodright  and  Searlc,  and 
Goodtitle    dem.     Vincent    v.    nhitc{i).     Still, 
however,  it  was   determined  to  appeal  irom 

(r)  Watkins     on      Ucicents,  (a)   15  1^»^^  •74- 

c.  3.S.  «.  i.O.'i.  ^''  2  Now  Rq..  3^3. 
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the  judgment  of  the  Court  of  King's  Bench 
to  the  Court  of  Exchecjuer  Chamber.  The 
decision  in  the  latter  court  will  be  consider- 
ed conclusive  between  these  parties,  since 
the  property  will  not  bear  the  expense  of 
further  litigation.  For  the  sake  of  prin- 
ciple, rather  than  of  the  precedent  afforded 
by  Goodright  and  Searle;  a  precedent  which, 
if  an  opinion  may  be  formed  from  the  report, 
arose  from  a  confusion  of  the  doctrine  of 
extinguishment  with  the  doctrine  of  mer- 
ger ;  it  is  to  be  hoped  that  the  Court  of 
Exchequer  Chamber,  guarding  against  the 
mischief  of  anomalies,  on  a  subject  of  so 
much  importance,  and  of  such  frequent 
occurrence  as  the  law  of  descents,  will  bring 
back  the  law  to  the  point  on  which  all  the 
former  cases  seem  to  have  received  their 
decision  ;  namely,  that  the  same  person  can- 
not have  the  estate  and  the  condition,  the 
estate  and  the  title,  the  land  and  the  rent, 
the  land  and  the  common ;  nor,  conse- 
quently, the  estate,  and  the  possibility  by 
which  the  estate  is  to  be  defeated  ;  and  it  is 
material  that  the  Chief  Justice  of  the  King's 
Bench  admitted  that  it  was  a  matter  of  in- 
difference in  what  way  the  law  had  been  ori- 
ginally  decided,  in  Goodright  v.  Seorle,  which 
he  considered  as  having  settled  this  point. 

It  is    to    be    lamented   that  the   point   of 
title  had   not  arisen  on  the  efiect  of  a   will 
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by  a  person  who  had  at  one  and  the  same 
time,  the  estate  and  the  possibihty,  under 
a  gift  to  him  as  the  survivor  of  several  per- 
sons, and  who  made  his  will  before  he  be- 
came the  survivor.  It  may  reasonably  be 
expected  that  the  judges  would  support  the 
will  against  each  class  of  heirs ;  and  it  would 
be  difficult  to  understand  on  what  ground, 
if  the  late  decision  be  right,  they  could 
support  the  will  against  the  heirs  claiming 
under  the  possibility,  as  distinct  from  the 
estate  (u) ;  since  a  fee  to  vest  in  the  survi- 
vor of  several  persons  is  not,  while  in  con- 
tingency, considered  to  be,  indeed  is  now 
decided  not  to  be,  a  devisable  interest.  The 
law  has  in  no  case  ever  treated  an  estate, 
and  the  right  to  an  estate,  as  two  distinct 
interests  in  one  and  the  same  person,  at 
one  and  the  same  time,  except  for  an  in- 
stant, when  the  law,  by  its  own  operation, 
does,  under  the  learning  of  remitter,  substi- 
tute the  right  in  the  place  of  the  estate ;  and 
treat  the  party  as  seised  by  force  of  his 
rightful  interest,  and  not  by  force  of  the 
estate  acquired  by  wrong. 

If  it  should  be  alleged  that  these  limi- 
tations in  Goodright  v.  Searle,  and  in  tlie 
cases  of  Doe  v.  White,  were  by  executory 
devise,  and  that  executory  devises  have  in- 
troduced a  new  species  of  interest  by  way 

(«)  Doc  V.  Tomkiiiion,  'i  Muulc  and  Selwyii,  165. 
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of  remainder,  though  these  interests  are  not 
remainders  in  the  strict  sense  of  the  term  ; 
the  answer  seems  to  be,  that  the  different 
interests  have  quaUties  well  known  to  the 
rules  of  the  common  law  ;  and  that  the  rules 
of  the  common  law  are  equally  applicable 
to  interests  created  by  executory  devise,  as 
if  they  had  been  created  by  any  other 
mode,  or  had  resulted  from  any  other  rule 
or  consequence  of  law.  It  was  the  wisdom 
and  part  of  the  plan,  of  those  who  intro- 
duced and  encouraged  the  law  of  executory 
devises,  to  assimilate  the  interest  by  execu- 
tory devise,  to  corresponding  interests  arising 
by  any  other  means.  Thus  possibilities  un- 
der executory  devises  were  releasable  in  the 
same  manner  as  all  other  possibilities  were 
releasable :  and  as  they  were  releasable  by 
the  act  of  the  parties  (o),  it  is  difficult  to 
comprehend  for  what  reason  they  should 
not,  like  all  other  possibilities,  be  releas- 
able by  act  of  law;  by  union,  and  con- 
solidation with  the  estate  to  which  they 
formed  a  collateral  interest,  and  to  which 
they  gave  a  collateral  or  determinable  qua- 
lity. In  short,  it  is  impossible  to  pursue 
the  learning  and  the  principles  on  \\hich 
the  law  of  merger^  the  law  of  extinguinhment, 
and  the  law  of  remitter  are  severalh"  ground- 


(a)  Lampctt's  ciise,    lO  Rep.  46.      Matthew  Manning'^   case, 
8  Rep.  94. 


ON  LEASE  AND  RELEASE.  283 

cd ;  and  not  to  feel  that  the  case  of  Good- 
right  and  Seark  is  one  of  those  unfortunate 
decisions  which  trench  on  first  principles, 
and  break  down  one  of  those  barriers  by 
which  consistency  of  principle,  decision,  and 
opinion  are  secured :  and  that  it  leads  to 
doubts  on  many  points,  which  without  such 
a  decision  could  never  have  been  questioned 
with  any  semblance  of  reason. 

AVhile  on  this  subject,  it  may  be  worth  at- 
tention to  notice  the  case  of  a  gift,  attended 
with  these  circumstances  : — 

A  person  being  seised  in  fee  by  descent 
under  an  estate-tail,  to  his  father  and  mother, 
suffered  a  common  recovery,  and  acquired 
the  fee :  he  was  therefore  seised  of  the  fee 
in  the  course  of  descent  from  his  father  and 
mother.  It  is  not,  as  far  as  the  fact  can 
be  traced,  decided  by  any  book,  whether 
the  course  of  descent  was  to  be  from  the 
mother,  who  was  the  surviving  parent, 
or  first  from  the  father,  and  secondly  from 
the  mother.  On  the  principles  of  equity 
from  which  we  derive  the  descendible 
qualities  of  the  use  or  estate,  it  should 
seem,  that  the  heir  of  the  father,  in  the 
first  place,  and  afterwards  the  heir  of  the 
mother,  would  be  admitted  into  the  succes- 
sion ;  but  a  title  attended  with  these  circum- 
stances cannot  be  safely  accepted  until  it 
shall  have  undergone  the  ordeal  of  judicial 
decision. 
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,    To   resume  the  subject  from  which  there 
has  been  a  digression. 

1st,  Every  particular  vested  estate  is  ca- 
pal)Ie  of  enlargement.  Therefore  the  estate 
of  tenant  for  years  (c),  for  hfe,  and  either  for 
his  own  life  or  pur  autre  vie  {d),  or  m  tail  (e), 
and  either  in  his  own  right,  or  in  the  right 
of  his  wife(/'),  or  even,  it  is  apprehended, 
of  a  testator ;  and  even  the  estate  of  a  tenant 
at  will  (g),  or  of  a  copyholder  (A),  or,  accord- 
ing to  the  better  opinion,  of  a  cestui  que 
trust,  holding  at  the  will  of  the  trustees  (i), 
or  of  a  mortgagor  holding  at  the  will  of  a 
mortgagee,  of  tenant  by  statute  merchant, 
elegit,  or  the  like  (A'),  may  be  enlarged  by 
release.  But  tenant  at  sufferance  has  no 
estate,  nor  is  there  any  privit}'^  remaining ; 
and  as  a  consequence,  he  is  not  capable 
of  a  release  to  operate  in  enlargement  of 
an  estate  (/).  In  short,  a  person  who  merely 
has  the  possession,  or  holds  b}^  sufferance,  is 
inaccurately  denominated  a  tenant.  Tenants 
in  dower  and  by  curtesy,  being  those  hus- 
bands and  wives  who  have  actual  estates, 
are  capable  of  such  release.      They  have  a 

(c)  Litt.  s.  459,  465.  {k)  Co.  Litt.  270,  b.  273,  b. 

{d)  Co.  Litt.  273,  b.  Shep.  louchst.  322. 

(e)  Shep.  Touch.  323.  (/)  Co.  Litt.  271.  Butler  v. 

{/)  Co.  Litt.  273,  b.  299,  a.  Duckmanfo?},  Cro.  Jac.  169. 

(g)  Litt.  460.  Note. — The  authorities  which 

(h)  Watkins's  Copy.  36,  a.  are  cited,  merely  afford  a  priu- 

(0  Litt.  462,  463,    and   the  ciple,   and  arc   not   directly  in 

Commentary.     2  Ventr.  328.  point. 
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notoriety  of  possession,  and  privity  of  estate 
with  the  releasor.  Each  of  these  tenants 
has  an  estate  of  freehold.  It  is  at  the  same 
time  observable,  that  before  the  title  of 
dower  is  perfected  by  execution  or  endow- 
ment, the  dowress  has  not  any  estate  (?/?), 
she  has  merely  a  title  of  dower.  That  title 
may,  by  way  of  extinguishment,  be  released 
by  the  dowress ;  but  while  she  has  any  in- 
terest short  of  an  estate,  she  is  not,  in  respect 
of  such  interest,  capable  of  a  release:  nor 
can  she  convey  by  lease  and  release  till  she 
becomes  tenant.  In  other  words,  till  she 
has  an  estate  in  dower :  She  may  release 
her  right  or  title  of  dower  to  the  terre- 
tenant,  and  such  release  operates  by  way  of 
extinguishment,  and  not  of  conveyance,  and 
a  lease  and  release  may  operate  in  this 
mode.  Tenant  by  the  curtesy  has  an  estate 
immediately  on  the  death  of  his  wife,  with- 
out any  further  ceremony,  provided  the  sei- 
sin of  his  wife  continued  in  him  and  his 
wife  in  her  right  till  her  death  (?i).  It  is  also 
agreed  that  a  release  to  a  tenant  in  tail  may 
operate  by  way  of  enlargement  o),  or  more 
accurately  speaking,  by  way  of  accession  of 
estate,  because  the  two  estates  will  not  unite. 


(»7*)  Gilbert  on  Tenures,  26.  (n)  Litt.  s.  394.  and  the  Com- 

Rue   V.    Potvcr,    New    Rep.    1.  mentary. 
And    that  there  must  be  an  es-  (6)  2  RoU.   Aljr.  400.  Shep. 

tate  upon  which  the  release   is  Touch,  322. 
founded,  set  Co.  Lilt.  273,  a. 
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The  eftect  of  a  release  is  in  most  cases 
to  occasion  a  merger  or  the  particular  estate 
to  be  enlarged,  when  the  estate  to  be  en- 
larged, and  the  estate  granted  bj  way  of 
enlargement,  are  immediate  to  each  other. 
But  the  grant  to  a  tenant  in  tail  of  an  im- 
mediate estate,  will  not  operate  to  enlarge 
the  estate-tail  as  against  the  issue.  This 
proves  that  it  is  not  a  necessary  circum- 
stance to  the  operation  of  a  release,  that  it 
should  occasion  the  absolute  merger  of  the 
particular  estate  intended  to  be  enlarged, 
or  the  union  or  consolidation  of  the  two 
interests. 

Notwithstanding  the  acceptance  of  the 
release,  the  estate-tail  will  in  point  of  right, 
and  perhaps,  indeed  probably,  in  point  of 
estate,  remain  a  distinct  interest,  on  the  same 
principle  that  an  estate-tail  will  remain  a 
distinct  interest,  so  long  as  the  heirs  in  tail 
are  within  the  protection  of  the  statute 
de  donis,  although  the  tenant  in  tail  acquires 
the  fee  by  the  original  grant,  or  by  sub- 
sequent purchase  or  descent  (p).  From  sub- 
sequent observations  it  will  also  be  collected, 
that  there  are  other  instances  in  which  the 
release  may  have  full  effect,  without  caus- 
ing the  merger  of  the  particular  estate  in- 
tended to  be  enlarged.  These  cases  more 
fully   prove  that  the  release  is,   in  point  of 

ip)   JViscot's  case,  2  Rep.    Symonds  v,  Cudinore,  4  Mod.  i. 
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law,  no  more  than  a  grant  to  a  person,  hav- 
ing a  particular  estate ;  and  that  it  takes 
its  denomination  from  the  connection  and 
privity  between  the  parties  to  the  convey- 
ance, rather  than  from  any  peculiar  opera- 
lion. 

Littleton's  reasoning,  as  applied  to  a  re- 
lease to  a  tenant  for  years,  or  at  will,  per- 
vades the  whole  series  of  cases ;  and  ought 
to  have  been  introduced  into  the  division 
which  shews  the  origin  and  foundation  of 
this  assurance. 

The  material  sections  of  Littleton  are  in 
these  terms  : — 

Litt.  s.  459.  "  Also  if  a  man  letteth  to 
"  another  his  land  (</)  for  term  of  years,  if 
"  the  lessor  release  to  the  lessee  all  his 
"  right,  &c.  before  that  the  lessee  had 
"  entered  into  the  same  land  by  force  of  the 
"  same  lease,  such  release  is  void,  for  that 
"  the  lessee  had  not  possession  (r)  in  the 
"  land  at  the  time  of  the  release  made,  but 
"  only  a  right  to  have  the  same  land  by 
"  force  of  the  lease  ;  but  if  the  lessee  enter 
"  into  the  land  and  hath  possession  of  iL(i), 
"  by  force  of  the  said  lease,  then  such  release 
"  made  to  him  by  the  feoffor  (^)  or  by  his 
"  heir,  is  sufficient  to  him  by  reason  of  the 

(j)  Being  in  possession  must  («)  And  consequently  an  es- 

be  understood.  tate. 

(r)  A  vested  estate.  (0  Should  be  by  the  lessw. 
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"  privilie,   which    by   force  of  the  lease   is 
"  between  them,  &c/' 

Sec.  460.  "  In  the  same  manner  it  is, 
"  as  it  seemeth  where  a  lease  is  made  to  a 
"  man  to  hold  of  the  lessor  at  his  will,  by 
"  force  of  which  lease  the  lessee  hath  pos- 
"  session :  if  the  lessor,  in  this  case  make  a 
"  release  to  the  lessee  of  all  his  right,  &c. 
''  this  release  is  good  enough  for  the  privity 
*'  which  is  between  them  ;  for  it  shall  be  in 
"  vain  to  inake  an  estate  hy  livery  of  seisin 
"  to  another,  where  he  hath  possession  of 
"  the  same  land  by  the  lease  of  the  same 
*'  man  before,  &c." 

Sec.  461.  "  But  where  a  man  of  his  own 
"  head  occupieth  lands  or  tenements  (u),  at 
"  the  will  of  him  which  hath  the  freehold, 
"  and  such  occupier  claiming  nothing  but  at 
"  will,  &c.  if  he  which  hath  the  freehold  will 
"  release  all  his  right  to  the  occupier,  &:c. 
«*  this  release  is  void,  because  there  is  no 
"  privitie  between  them  by  the  (v)  leas^^' 
"  made  to  the  occupier,  nor  by  other  man- 
"  ner  &c.  (w)/* 

(w)  Claiming    to    hold    the  at  will  by  the  admission  of  the 

same.  owner,  and  his  consent  to  treat 

(t)  Read  "  a."  him  as  tenant?  And  why  is  not 

(w)  This  doctrine  is  correct  the  release  to  the  occupier  evi- 

in  principle,  but  questionable  in  dence  of  such  consent  that  he 

its  application  to  the  fact ;  for  holdeth    at   will  ?     Besides,    if 

why  may  not  a  man  claiming  to  the  occupier  doth  not  hold  as 

be  tenant  at  will  become  tenant  tenant,  he  musi  in  construction   . 
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An  estate  for  life  is  also  capable  of  en- 
largement. In  short,  every  particular 
estate,  conferring  the  necessary  circum- 
stance of  privity,  may  be  enlarged  by  re- 
lease. Thus  an  estate  after  possibility  of 
issue  extinct ;  an  estate  for  years  (d) ;  and 
even  at  will  (?/),  may  be  enlarged  by  release ; 
and  it  is  agreed  that  the  estate  of  a  copi/- 
holder  (2)  who  holds  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  is  an 
interest  which  admits  of  enlargement,  by 
release  from  the  lord.  The  release  con- 
verts the  copyhold  interest  into  a  freehold 
tenure. 

Littleton  (a)  propounds  the  question 
whether  a  cestui  que  trust,  who  holds  by 
the  permission  of  the  trustee,  and  who  is  a 
quasi  tenant  at  will  only,  and  not  a  tenant 
at  will,  is  capable  of  receiving  a  release  by 
way  of  enlargement.  Between  these  parties 
there  is  not  any  privity,  no  tenancy.  In 
case  there  was  a  tenancy,  a  distress  might 
be  taken  by  the  trustee  on  the  cestui  que 
trust ;  but  no  distress  can  be  maintained 
unless  there  be  a  tenancy  by  express  con- 

of  law  be  viewed   as  disseisor,  (.1)  Litt.  459,  465. 

and  as  disseisor  he  is  capable  of  (j/)  Litl.  460. 

a  release  in  exlinguishment  of  (2)  Watkins's  Copyhold,  367,^^^ 

the  right.     Co.  Litt.  271.     See  and  observation,  supra. 

also  the  case,  cited  infra,  from  («)  Litt.  462,  463. 

Mr.  Wightwick's  Reports. 

VOL.   II.  U 
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tract   between  the  parties.     The  sections  of 
Littleton  are  in  the  following  words: 

Sec.  462.  "  Also  if  a  man  enfeoff  other 
"  men  of  his  land,  upon  confidence  and  to 
"  the  intent  to  perform  his  last  will,  and 
**  the  feoffor  occupieth  the  same  land  at  the 
"  will  of  his  feoffees,  and  after  the  feoffees 
"  release  by  their  deed  to  their  feoffor,  all 
"  their  right,  &c.  this  hath  been  a  question, 
"  if  such  release  be  good  or  no.  And  some 
"  have  said  that  such  release  is  void,  because 
"  there  was  no  privitie  betweene  the  feof- 
"  fees  and  the  feoffor,  insomuch  as  no 
"  lease  was  made  after  such  feofi'ment  by 
"  the  feoffees  to  the  feoffor  to  hold  at  their 
"  will,  and  some  have  said  the  contrarie,  and 
"  that  for  two  causes.'' 

Sec.  463.  "  One  is,  that  when  such  feoff- 
*'  ment  is  made  upon  confidence  to  perform 
"  the  will  of  the  feoffor,  it  shall  be  intended 
"  by  the  law  that  the  feoffor  ought  presently 
"  to  occupy  the  land  at  the  will  of  his  feof- 
"  fees,  and  so  there  is  the  like  kind  of  pri- 
"  vitie  betweene  them  as  if  a  man  make 
"  a  feofiment  to  others,  and  they  imme- 
"  diately  upon  the  feoffment,  will  and  grant 
"  that  their  feoffor  shall  occupy  the  land  at 
"  their  will,  &c." 

'■  Sec.  464.  "  Another  cause  they  alledge 
**  that  if  such  land  bee  worth  fortie  shillings 
"  a  yeare,  &c.  then  such  feoffor  shall  be 
"  sworn  in  assize  and  other  inquests  in  plees 
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"  reals,  and  also  in  plees  personals,  of 
"  what  great  sum  soever  the  plaintift'  will 
"  declare,  &c.  and  this  is  by  the  conunon 
"  law  of  the  land.  Ergo,  this  is  for  a  great 
"  cause,  and  the  cause  is  for  that  the  law 
"  will,  that  such  feoffors  and  their  heirs 
"  ought  to  occupie,  &c.  and  to  take  and 
"  enjoy  all  manner  of  profits,  issues,  and 
"  Revenues,  &c.  as  if  the  lands  were  their 
"  own,  without  interruption  of  the  feoffees, 
*'  notwithstanding  such  feoffment.  Ergo,  the 
*'  same  law  giveth  a  privitie  between  such 
"  feoffors  and  the  feoffees  upon  confidences, 
"  &c.  for  which  causes  they  have  said  that 
"  such  releases  made  by  such  feoffees  upon 
"  confidence  to  their  feoffor  or  to  his  heirs, 
*'  &c.  so  occupying  the  lands,  shall  be  good 
"  enough,  and  this  is  the  better  opinion  as 
,"  it  seemeth." 

And  on  these  sections.  Lord  Coke  ob- 
serves (^)  :  "  Here  is  a  question  moved,  and 
"  the  reasons  of  both  sides  shewed,  and  as 
"  it  hath  been  observed,  the  latter  opinion 
"  is  the  better,  being  Littleton's  own  opi- 
"  nion. 

And  the  case  of  the  trustee  and  ceatui  que 
trust,  and  the  case  of  a  mortgagor  and  mort- 
gagce,  may,  with  great  propriety,  be  re- 
feired  to   the  same  princi{)le.     The  law  on 

{!,)  271,  b.  v^  a  >> 

^3elq  I'ii  ^icdi/pni  ii)fi)<xT'^^  '=»SH'iB  nc  iriowg  *' 
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this  point  will  frequently  obviate  the  ob- 
jection that  there  is  not  any  evidence  of  a 
lease  for  a  year,  as  part  of  a  reconveyance 
by  a  mortgagee  to  the  mortgagor ;  or  by  a 
trustee  to  his  cestui  que  trust,  when  the  mort- 
gagor or  cestui  que  trust  has  the  possession  of 
the  land.  And  a  recital  of  the  fact  of  posses- 
sion will  suffice ;  and  by  pariti/  of  reasoning, 
the  proof  of  the  fact  would  be  equivalent  to 
a  recital  (c). 

It  has  been  doubted  whether  the  estate  of 
tenant  by  statute  merchant,  statute  staple,  and 
elegit,  admits  of  enlargement  by  release.      ^^ 

In  Rolle's  Abridgement  (d),  there  are  the 
following  passages : 

"  If  a  man  has  execution  of  land  upon 
"  an  elegit,  it  seems  that  he  in  reversion 
"  for  whose  debt  it  is  extended,  cannot 
'*  enlarge  his  estate  by  a  confirmation  to 
**  him.  To  hold  for  life  for  want  of  privity 
"  between  them,  for  the  tenant  by  elegit 
"  comes  in  by  act  in  law.  Contra  31  Ass. 
"  13.  admitted/' 

"  So  he  cannot  enlarge  his  estate  by  re- 
"  lease,  to  hold  for  life  for  want  of  privity. 
"  Contra  31  Ass.  13.  admitted.'' 

"  If  a  man  sue  execution  upon  an  elegit 
"  of  my  land ;  and  after  I,  who  have  the 
*'  reversion  in  fee,  confirm  to  him  his  estate, 

(c)  Rees  V.  Lhyd,  Wightwick's  Rep.  123. 
{(f)  2  Roll.  Abr.  401. 
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**  he  may  after  enlarge  his  estate  by  release 
**  to  hold  in  fee,  for  the  confirmation  has 
"  created  a  privity  between  them.  31  Ass. 
«  13.  admitted." 

And  in  Mr.  Sanders's  valuable  Treatise  on 
Uses  and  Trusts  (e),  we  find  this  passage : 

"  A  release  of  this  kind  (that  is,  a  re* 
"  lease  enlarging  an  estate),  will  not  operate 
"  upon  the  possession  of  an  under-lessee, 
"  or  of  a  tenant  at  sufferance,  by  elegit  or 
"  statute  merchant.'* 

And  these  passages  seem  to  justify  the 
opinion  that  the  estate  of  a  tenant  by 
statute,  &c.  is  not  capable  of  enlargement, 
except  a  privity  has  been  created,  by 
means  of  a  confirmation  to  the  tenant,  of 
his  interest  under  the  extent.  The  pas- 
sage in  the  book  of  Assizes,  to  which  re- 
ference is  made,  certainly  warrants  the 
opinion,  that  the  estate  under  the  elegit  was 
merged  or  extinguished,  or  rather  enlarged 
by  the  release. 

The  case  in  the  Book  of  Assize  is  long 
and  complicated.  Its  substance  and  effect, 
however,  are  very  neatly  and  correctly 
summed  up  by  Brooke,  in  the  following 
terms  : 

c  "  AVhere  there  is  a  tenant  by  elegit,  and 
^'  the  tenant  of  the  freehold  charges  the 
"  lands  with  a  rent,  after  execution  had  by 

(<■)  2  Vol.  p.  59.  Edit.  1813. 

u  3 
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"  extent,  and  afterwards  the  tenant  of  the 
"  freehold  confirms  the  estate  of  tenant  by 
**  elegit,  for  term  of  his  life,  or  releases  to 
"  him  all  his  right,  now  the  tenant  shall 
"  hold  charged,  where  he  held  discharged 
"  before ;  for  now  he  is  in,  of  the  estate 
"  of  freehold,  where  he  had  but  a  chattel 
"  before ;  and  so  in  of  another  estate,  and 
"  in  by  the  tenant  of  the  freehold,  who 
"  charged  where  he  was  in  by  the  law  (a) 
"  before/^ 

And  it  is  observable  that  unless  this  re- 
lease operated  b}^  way  of  enlargement,  the 
release,  as  such,  could  not  have  been  good, 
because  the  freehold  could  not  have  passed 
without  livery  of  seisin,  or  without  attorn- 
ment. The  grant  was  good  only  because 
it  was  made  to  the  person  who  had  the 
possession  by  force  of  the  execution  upon 
the  elegit. 

Nor  is  it  against  the  authority  of  the 
j)assage  in  Brooke  which  has  been  cited, 
that  Brooke,  under  the  head  Charge  (b),  and 
"  Extinguishment  (c),"  refers  the  decision  to 
confirmation ;  for  such  confirmation  must 
have  operated  by  way  of  enlargement,  and 
a  confirmation  in  enlargement  is  referable 
to  the  same  rules  of  law  as  a  release  in 
enlargement. 


(a)  Viz.  under  the  elegit.  (c)   Bro.  Extinguishment,  30. 

(i)  Bro.  Charge,  29. 
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The  commentary  of  Lord  Coke  {d),  is 
sometimes  cited  to  support  the  opinion 
that  the  estate  of  these  tenants  by  statute 
merchant,  &c.  &c.  does  not  admit  of  en- 
largement. So  far,  however,  from  Lord 
Coke's  sanctioning  this  deduction,  there  is 
an  express  admission  by  him  that  the  estate 
of  these  tenants  may  be  enlarged.  In  one 
passage  his  Lordship  (e)  observes  :  "  So  it 
"  is  if  a  release  be  made  to  tenant  by  sta- 
"  tute  staple,  or  merchant,  or  tenant  by 
"  elegit,  as  hath  been  said,  and  so  likewise 
"  to  guardians  in  chivalrie,  which  holdeth 
"  in  for  the  value  by  him  in  the  reversion 
"  of  all  his  right  in  the  land  :  by  this  a  free- 
"  hold  passeth  for  the  life  of  him  to  whom 
"  the  release  is  made,  for  that  is  the  greatest 
"  estate  that  can  pass  without  apt  words  of 
"  inheritance.'' 

In  another  passage  (f).  Lord  Coke  vir- 
tually admits  that  the  estate  of  tenants  by 
statute  merchant,  &c.  may  be  enlarged  when 
it  is  completely  executed,  though  it  can- 
not be  enlarged  while  it  remains  like  an 
interesse  termini^  in  an  executory  and  im- 
perfect state ;  and  Sheppard  in  his  Touch- 
stone (g),  assumes  it  as  a  clear  proposition, 
that    estates    of    this    description,    are,    like 

{d)  Co.  Liu.  315,  b.  (/)  Co.  Litt.  270,  b.  2  Vent. 

(e)  lb.  27:j,  b.  238, 

(g)  i^hep.  Touch.  321, 

u  4 
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Other  vested  interests,  capable  of  enlarge- 
ment. The  passage  in  the  Touchstone  is  in 
these  terms  : — "  The  releasee  must  be  lessee  for 
"  life,  years,  or  tenant  by  statute  merchant, 
"  staple  or  elegit,  or  as  guardian  in  chivalry, 
"  that  doth  hold  over  for  the  value,  or  at  least 
"  must  be  tenant  at  will/' 

Indeed,  it  would  be  singular  if  the  estate 
of  tenant  by  statute  merchant,  &c.  might 
not  be  enlarged  by  release.  The  estate 
confers  a  vested  interest.  It  changes  the 
relative  situation  of  the  debtor,  or  other 
person  against  whom  the  execution  is  levied. 
Instead  of  having  an  estate  which  confers 
a  right  to  the  possession,  to  be  aliened 
by  feoffment,  or  other  act  proper  to  trans- 
fer a  seisin  coupled  with  the  possession, 
the  reversioner  has  an  estate  or  interest 
lying  in  grant,  of  which  no  alienation 
could  be  made  at  the  common  law  to  a 
stranger  without  a  deed  of  grant,  and 
the  attornment  of  the  particular  tenant. 
What  impediment  then  is  there,  in  point 
of  law  or  in  principle,  to  the  right  of 
a  tenant  by  statute  merchant  to  receive 
such  grant  without  the  ceremony  of  at- 
tornment, since  his  acceptance  supplies  the 
place  of  that  ceremony  ?  It  Avould  be  dif- 
ficult to  find  any  legal  objection  against 
the  validity  of  such  grant,  even  were  attorn- 
ment necessary  at  this  day  in  the  same 
manner   as    it    was   formerly.      However,  it 
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is-y}iadinitted  that  the  case  stands  on  the 
same  ground,  and  must  be  decided  by  the 
same  principles  now,  Avhen  the  necessity  of 
attornment  is  superseded,  as  it  must  have 
been  decided  at  the  common  law ;  when 
attornment  was  essential  to  the  validity  of 
a  grant  to  a  stranger,  by  the  owner  of  a 
reversionary  estate.  To  support  the  propo- 
sition that  a  tenant  by  elegit,  or  statute 
merchant,  is  not  capable  of  a  release,  to 
operate  by  enlargement,  it  is  said  (A),  that 
to  make  releases  operate  in  this  manner,  it 
is  necessary  that  the  releasee,  at  the  time 
the  release  is  made,  should  be  in  the  actual 
possession  of,  or  should  have  a  vested  in- 
terest in,  the  lands  intended  to  be  released : 
that  there  should  be  a  privity  between 
him  and  the  releasor,  and  that  the  posses- 
sion of  the  releasee  should  be  notorious. 
It  is  difficult  to  understand  how  it  can 
be  made  out  in  point  of  fact  or  of  law^'' 
that  any  one  of  these  qualifications  is  want-^ 
ing  in  a  tenant  by  statute  or  elegit.  No 
one  controverts  his  right  to  a  vested  interest 
after  an  execution  has  been  sued,  and  the 
possession  delivered  by  the  sheriff,  and  the 
writ  of  execution  has  been  returned.  That 
there  is  also  privity  of  estate,  may  be  in^l 
ferred  from  the  acknowled":ed  doctrine  thatJ^ 
a  forfeiture  may  he  incurred  by  the  tenant 

II     Ml  J 

(/O  Co.  Litl.  i:73,  note  i.  ancn 
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of  this  estate  by  making  a  feoffment,  levy- 
ing a  fine,  &c.  (0  and  that  a  surrender  by 
the  tenant  by  statute  merchant,  &c.  to  the 
reversioner  will  be  available  (k).  And  Lord 
Coke  has  admitted  (/),  that  if  a  man  extend 
land  by  force  of  a  statute  merchant,  staple, 
recognizance,  or  elegit,  he  leaveth  a  rever- 
sion in  the  conuzor. 

A  case  in  RoUe  (m),  also  admits  that  the 
estate  of  this  tenant  may  be  confirmed,  and 
after  confirmation  there  may  be  enlarge- 
ment. To  admit  that  the  estate  of  tenant 
by  statute  merchant,  &c.  may  be  confirm- 
ed, is,  in  principle,  to  admit  that  it  may 
be  enlarged  by  release  ;  for  releases  by  way 
of  enlargement,  and  such  confirmations,  de- 
pend  upon  the  same  principles  of  tenure. 
But  it  may  be  objected  that  this  is  true 
only  as  applied  to  releases  and  confirma- 
tions, when  the  object  of  such  assurance  is 
to  enlarge  an  estate,  and  that  a  confirma- 
tion  of  title  differs  from  a  confirmation  by 
way  of  enlargement  of  estate.  The  objection 
depends  upon  a  refined  distinction.  Even 
though  confirmation  of  title  were  essential, 
(a  point  which,  however,  is  not  conceded), 
it  would  be  more  consonant  with  that 
liberality,  or    rather    to    that   just    applica- 


(0  Moor,  663.  (/)  Co.  Litt.  250,  b.  315,  b. 

{k)  Corbett's    case,    4   Rep.  (m)  2  Roll.  Abr,  401.  pi.  14. 

82,  b.  2  Vent.  32S. 
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tion  of  principle,  which  ought  to  govern 
the  decisions  of  courts  of  justice,  and  even 
to  the  authorities  with  which  the  books 
abound,  that  the  release,  rather  than  fail 
of  effect,  should  have  the  twofold  operation, 
first,  of  a  confirmation ;  and  secondly,  of 
a  release.  It  remains  only  to  shew  that 
there  is  no  want  of  notoriety :  Why  is 
not  an  entry  by  virtue  of  an  execution, 
as  notorious  as  an  entry  by  virtue  of  a 
lease  ?  After  the  demandant  in  a  real 
action  has  obtained  seisin  under  an  exe- 
cution, the  tenant  in  the  action,  or  a  stran- 
ger, may  release  to  him.  The  validity  of  such 
release  is  grounded  on  the  seisin,  or  estate, 
of  the  releasee.  The  same  principles  esta- 
blish the  right  of  the  tenant  by  statute  or 
elegit,  to  receive  a  grant  or  release,  in 
enlargement  of  his  estate,  from  the  person 
whose  possession  is,  by  force  of  the  exe- 
cution, changed  into  a  reversion  :  thus  esta- 
blishino-  the  relative  situation  of  a  tenan- 
cy  and  seigniory,  between  these  parties : 
and  it  is  incomprehensible  on  what  ground 
the  law  should  acknowledge  the  right  of  the 
tenant  to  surrender  to  the  reversioner, 
and  deny  the  right  of  the  reversioner  to 
make,  or  the  tenant  to  receive,  a  grant  or 
release  in  enlargement  of  the  estate  of  the 
tenant.  At  the  common  law  the  debtor 
could  not  after  execution,  have  conveyed 
to    a    stf&nger    by    feoffment,    without    the 
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consent  of  the  tenant  by  elegit,  &c.  for  the 
possession  was  in  this  particular  tenant, 
and  not  in  the  debtor :  hence  the  doctrine 
of  Lord  Coke  (w), — "  A  tenant  by  statute 
''  merchant,  or  tenant  by  statute  staple,  or 
*'  by  elegit,  must  also  attofji,  for  the  gran- 
*'  tee  may  have  a  venire  facias  ad  computan- 
"  dum,  or  tender  the  money.  Sec.  and  dis- 
*'  charge  the  land.  And  if  the  reversion  be 
"  granted  by  fine,  they  shall  be  compelled 
**  to  attorn  in  a  quid  juris  clarnat." 

If  it  be  said  that  the  tenant  by  statute, 
&:c»  comes  in  by  act  of  law,  or  in  the  post, 
and  not  by  privity  of  contract,  the  same 
objection  would  exclude  a  tenant  in  dower 
or  by  curtesy  from  taking  a  release  in  en- 
largement of  the  estate  of  that  tenant, 
while  it  is  an  acknowledged  proposition, 
that  such  tenant  in  dower,  or  by  the  curtesy, 
has  an  estate  which  may  be  enlarged  by 
release. 

As  illustrative  of  this  doctrine  of  privity, 
and  as  introducing  a  point,  even  applicable 
to  the  learning  of  releases,  the  succeeding 
passage  may  be  added,  namely : 

"  And  so  the  executors  that  have  the 
"  land  until  the  debts  be  paid,  must  attorn 
"^,i|pon  the  grant  of  the  reversion,  although 
"ihey!  have  not  any  certain  term  of 
"  years  (o).'' 


■  -^cf 


(«)  Co,  Litt.  315,  b.-  (o)  Co.  Litt.  315,  sWk     .SpP; 
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And  it  may,  therefore,  be  predicated  of 
the  tenancy  of  such  executors,  that  their 
interest  admits  of  enlargement  by  release  ; 
nor  would  it  be  right  to  suffer  the  passage 
from  Lord  Coke  respecting  the  venire  facias 
ad  compiitandum^  to  find  a  place  in  this 
work,  without  observing  that  it  affords 
an  authority,  that  no  one  can  purchase 
an  estate  held  by  statute  or  elegit  without 
considering  this  interest  to  be  redeemable 
by  the  reversioner,  even  at  law,  on  pay- 
ment of  the  balance  of  the  debt,  after  de- 
ducting the  Slims  levied,  according  to  the 
extended  value,  and  the  casual  profits.  In 
equity,  except  in  cases  in  which  the  ac- 
count is  involved  in  difficulty  from  lapse  of 
time,  the  account  must  be  taken  on  the  foot- 
ing of  the  actual  receipts,  by  the  tenant 
by  statute  merchant,  &c.  (;;). 

From  these  observations,  on  the  privity 
between  the  tenant  by  statute  merchant,  &c. 
on  the  one  hand,  and  on  the  other  hand, 
the  person  who  has  the  ulterior  interest,  it 
follows,  that  a  grant  was  the  proper  mode 
of  transferring  the  reversion  of  the  debtor 
to  a  stranger  or  third  person ;  and  as  the 
debtor  might  grant  the  reversion  to  a  stran- 
ger by  deed,  without  livery  of  seisin,  why 
might   he    not    grant  his    estate   to    the    te- 

(p)  Marsh   V.    Jjce,  2    Vent.      ress,   136.     Ess.  on  the  Quant. 
338.     Audely  v.  ,  Hard-      of  Est.  chap.  Terms  of  Vears. 
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nant  by  statute  elegit,  &c.  Such  grant  to 
the  tenant  must,  on  principle,  assume  the 
name  of  a  release,  since  it  has  all  the  quali- 
ties of  tliat  species  of  assurance. 

The  sole  object  of  these  observations  is 
to  lead  to  a  certain  knowledge  of  the  prin- 
ciples on  which  the  release  is  grounded; 
and  to  endeavour  to  establish  the  general 
proposition,  that  every  particular  estate 
may,  if  properly  circumstanced  in  other 
respects,  be  enlarged  by  the  release  of  the 
person  who  has  an  estate  in  reversion  or 
remainder. 

All  the  books  agree  that  when  there  is  a 
mere  possession,  without  any  estate,  a  release 
cannot  operate  with  effect.  A  person  hold- 
ing by  sufferance,  or  a  mere  trespasser,  has 
a  mere  naked  possession,  and  no  estate ; 
and  this  is  the  condition  of  a  person  who 
intrudes  and  claims  to  hold  at  will,  but  is 
not  admitted  to  be  tenant  at  will  :  and  a 
release  to  him  could  not  operate  with 
effect  in  that  mode.  He  has  no  estate  or 
interest  capable  of  enlargement  (9).  And 
had  not  the  authority  of  Littleton  inter- 
posed and  received  the  sanction  of  Lord 
Coke  (r),  there  would  have  been  considerable 
difficulty  in  admitting  that  a  cestui  qv£ 
trust    of    the    fee,  who    had   the    possession 

{q)  I  Inst.  270,  b.  271,  a.  464,  and  the  commentary. 

(/•)  Litt.  8.  462,    463,    and  ))  «t*a(»ij«v>.aaT  Ki>. 
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merely  by  the  permission  of  the  trustee, 
was  quahfied  to  receive  a  release,  as  an 
enlargement  of  his  estate  or  interest  under 
a  permissive  occupation.  It  is  decided, 
that  a  mortgagor  cannot,  without  an  express 
contract  be  charged  with  the  payment  of 
rent  to  the  mortgagee,  nor  with  a  liability  to 
rent  in  an  action  for  use  and  occupation  {a). 

This  case  put  by  Littleton,  in  section  461, 
is  the  general  authority  that  a  7ne7'e  trespasser 
or  a  mere  occupier,  though  he  may  claim 
to  hold  at  will,  has  no  estate;  and  that 
without  an  estate  creating  the  relative  situa- 
tion of  tenant,  or  quasi  tenant,  and  lord  or 
reversioner,  there  cannot  be  an  effectual 
release  by  way  of  enlargement.  At  the  same 
time  that  this  section  is  urged  and  its 
principle  acknowledged,  it  is,  as  already 
noticed,  rather  a  subject  of  surprise,  that 
the  law  had  not  accepted  the  conduct  of  the 
parties,  as  evidence  that  the  occupier  con- 
sented to  be  tenant  at  will,  and  that  the 
owner  of  the  inheritance  agreed  to  this 
tenancy,  considering  the  release  as  the 
evidence  and  acknowledgment  of  the  te- 
nancy, and  as  the  only  means  by  which  the 
release  could  be  effectual  by  way  of  convey- 
ance ;  and  in  modern  practice  no  reasonable 
doubt  can  be  entertained  that  under  such 
circumstances    the    law    would  consider  the 

(a)  The  contract  is  to  pay  interest  and  not  to  pay  rent. 
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occupier,  or  the  occupier  by  sufferance,  as 
tenant  at  will. 

This,  indeed,  is  the  law,  as  may  be  col- 
lected from  Lord  Coke  (s)  in  his  commenta- 
ries on  Littleton,  Sec.  46 1.  though  that 
part  of  the  commentary,  which  applies  the 
text  to  a  tenant  at  sufferance,  seems  to  be 
mistaken.  The  translation  of  the  text  in- 
serting tJie  lease  for  a  lease,  might  easily  have 
led  to  this  mistake.  Lord  Coke's  comments 
are  in  these  terms.  "  De  sa  teste  demesne 
"  occupia.  Hee  doth  not  say,  de  sa  teste 
"  demesne  enter,  Sec.  so  as  this  is  to  be 
"  understood  of  a  tenant  at  sufferance,  viz. 
"  where  a  man  cometh  to  the  possession 
"  first  lawfully  and  holdeth  over.''  And 
then  Lord  Coke  gives  the  contrast  in  the 
following  passage.  "  For  if  a  man  entreth 
"  into  land  of  his  own  wrong,  and  take  the 
"  profits,  his  words  to  hold  it  at  the  will 
"  of  the  owner  cannot  qualifie  his  wrong, 
"  but  he  is  a  disseisor  {t),  and  then  the 
"  release  to  him  is  good  (v) :  or  if  the 
"  owner  consented  thereunto,  then  he  is 
"  a  tenant  at  will,  and  that  way  also  the 
"  release  is  good  (w).  But  there  is  a 
"  diversitie  when  one  cometh  to  a  parti- 
"  cular  estate  in    land    by    the    act    of  the 

(.s)  1  Inst,  271.  (d)  By  way  of  release  of  right 

(t)  At    the  election    only  of     in  extinguishment  of  the  right. 
the  rightful  owner.  (w)  Operating  in  this  instance 

as  a  release  in  enlargement. 
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*'  partie,  and  when  by  act  in  law;  for  if 
*' the  guardian  hold  over,  he  is  an  ahotor, 
"  because  his  inlerest  came  by  act  in  law/* 

Besides,  since  these  observations  were 
written,  there  is  a  decision  whicli  enforces 
this  point,  (.r).  As  this  decision  will  be 
a  leading  authority  for  future  pratice,  in 
the  advice  to  be  given  by  counsel  on  titles  ; 
and  as  a  frecjuent  reference  will  in  the  sequel 
be  made  to  this  decision,  a  full  abstract  of 
the  case  and  opinion  of  the  court  in  pro- 
nouncing judgment  shall  be  subjoined. 

In  Rees,  on  the  demise  of  Chamberlain,  v. 
Lloijd,  b}^  an  indenture,  bearing  date  August 
the  27th,  1786,  made  between  the  defend- 
ant on  the  one  part,  and  the  lessor  of  the 
plaintiff  on  the  other  part;  "  the  defendant 
"  did  demise,  lease,  grant,  set  and  to  farm 
"  let  to  Chamberlain  all  that  messuage,  &c. 
"  situate  in  the  parish  of  St.  Martin's,  in 
"  the  county  of  Pembroke,    late  in  the  oc- 

"  cupation   and    tenure  of  Phillips  and 

"  his  undertenants,"  and  now  in  the  occu- 
pation and  tenure  of  Chamberlain  and  his 
undertenants ;  habendum  to  Chamberlain 
for  three  lives,  at  the  yearly  rent  of  80/. 
The  lessor  of  the  plaintiff  continued  to 
occupy  the  premises  so  demised,  till  the 
fourth  day  of  May  last,  when  possession  was 
given  to  the  defendant   by  the  sherilf,   undt-T 

^1,    /;..     V.  lJ(»j(l,  Wiglitwick,  123. 

vb'l^Vlt:   '  -^  -•«    X 
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ci  writ  of  possession,  in  consequence  of  a 
judgment  recovered  by  him  at  the  spring 
great  sessions  for  the  county  of  Pembroke, 
and  this  ejectment  was  brought  to  regain 
the  possession  of  the  premises. 

Upon  the  trial  at  the  last  assizes  for  the 
county  of  Hereford,  the  lessor  of  the  plain- 
tiff put  in  the  above  lease,  upon  which  no 
memorandum    of  livery    of    seisin   was    in- 
dorsed.   For  the  defendant,  it  was  contended 
that    the  lease   was    a    freehold   lease,    and 
livery  of  seisin  was  therefore  necessary  to 
perfect   it ;   and   Lawrence,   Justice,  before 
whom  the  cause  was   tried,    being   of  that 
opinion,   the   lessor   of  the   plaintiff  endea- 
voured to  prove  it  by  the  evidence  of  Peter 
Axton ;  who  said,   "  that  he  applied  to  the 
"  defendant  in  the  year  1786',  for  the  lease 
"  of  the   lands   in  question,   who  told    him 
"  that  he  should   have   it,   if  the   lessor   of 
"  the    plaintiff    would    be   bound    for  him ; 
**  he    afterwards   carried    a   letter   from   the 
"  lessor   of  the   plaintiff  to    the   defendant, 
"  who  upon  reading  it,  said  he  had  the  choice 
"  between  the  witness  and  the  lessor  of  the 
"  plaintiff;   and    he    accordingly  chose    the 
"  lessor  of  the  plaintiff:  the  lease  was  pre- 
"  pared  and  granted,  and  I  took  possession  : 
"  the    lessor    of   the    plaintiff   told    me   he 
"  supposed  I  was  to  occupy,   and  I  did  so 
"  occupy  accordingly  ;  the  defendant  made 
''  no    objection.      1   have  paid    rent   to   the 
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"  lessor  of  the  plainlifF  many  times,  and 
"  taken  his  receipts  ;  the  lessor  of  the  plain- 
"  tiff  was  in  possession  of  live  fields  for  two 
*'  years ;  I  had  the  whole  for  eleven  years ; 
"  I  took  possession  of  the  whole'  at  first; 
"  he  gave  me  permission  to  look  after  his 
"  land  ;  he  had  other  land,  he  had  no  other 
"  possession,  except  by  my  looking  after  it ; 
"  the  lease  was  oiven  to  me,  and  I  afterwards 
"  gave  it  to  the  lessor  of  the  plaintiff:  this 
"  was  three  years  after  I  was  in  possession. 
"  Mr.  Chamberlain  sent  me  to  a  gentleman 
"  at  Pembroke,  A'om  whom  I  had  it." 

LaAvrence,  Justice,  upon  this  evidence  ob- 
served, that  it  was  impossible  for  him  to 
presume  against  the  fact  proved,  and  reluct- 
andy  directed  a  nonsuit. — xV  rule  having 
been  obtained,  calhng  upon  the  defendant 
to  show  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  granted  ;  the 
case  was  argued,  and  the  court  being  desir- 
ous that  it  should  be  considered  whether  it 
was  necessary  for  the  lessor  of  the  plaintiff 
to  prove  livery  of  seisin,  in  the  present  case, 
the  aro-ument  was  ordered  to  stand  over; 
and  Thompson,  Baron,  said,  that  he  wished 
it  also  to  be  considered,  whether  the  livery 
of  seisin  could  be  presumed  within  the 
time  at  which  it  cea:i(s  to  be  necessary  to 
prove  the  execution  of  a  deed. 

The  case  cam.e  on  for  a  second  argument, 
when  it  was  fully  argucn),  and  after  an  ob- 

X    'Z 
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servation  from  Wood,  Baron,  tlial  mere  per- 
missio?i  to  itcaipy  ?ias  a  /case,  (ind  has  been 
(h'termincd  to  be  so  (  y) — 

jMacdoiiald,  Chief  Baron,  gave  the  judg- 
menl  of  the  court  lo  this  effect : — "  The  non- 
"  suit  in  the  present  case  is  sought  to  be  set 
"  aside  upon  two  grounds :  first,  that  it 
*'  ought  to  have  been  left  to  the  jury,  under 
**  the  circumstances,  to  presume  livery  of 
**  seisin ;  and  secondly,  that  livery  of  seisin 
*'  was  altogether  unnecessary.  Upon  the  first 
"  point,  it  was  contended  by  the  one  side  that 
*'  livery  of  seisin  ought  not  to  be  presumed 
*'  under  thirty  years,  the  period  at  which  it  be- 
"  comes  unnecessary  to  prove  deeds ;  by  the 
"  other  side,  that  it  ought  to  be  presumed 
'*  after  the  expiration  of  twenty,  as  posses- 
"  sion  for  that  length  of  time  would  bar  a 
"  possessory  action  :  I  own,  for  myself,  I 
"  think  twenty  years  the  best  analogy.  The 
"  learned  judge  who  tried  this  cause,  thought 
'*  that  all  grounds  of  presumption,  in  favour 
"  of  livery  of  seisin  having  taken  place, 
"were  removed  by  the  evidence  :  now,  it  ap- 
"  pears  from  the  evidence  that  Axton  was  a 
'*  candidate  for  the  lease,  that  he  was  rejecl- 
"  ed,  and  the  lease  granted  to  the  lessor  of 
"  the  plaintiff;  Axton  thereupon  takes 
*'  possession  as  his  under-tenant ;  but  there 
*'  is    nothing    in    all    this    to    preclude    the 

{}/)  See  1  Inst.  '271,  cited  supra,  accordingly. 
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**  possibility     of    livery     of    seisin    having 
"  been  made  lo  the  lessor  of   the  plainlifi; 
"  though  there  is  sufficient  to  presume  that 
"  Axton  himself  had  none.     Then  it  is  allow- 
"  ed,   that  the  necessity  for  livery  of  seisin 
"  was  superseded,  if  there  was  any  posses- 
"  sion  under   the  defendant ;    and   to   show 
"  such  possession,  the  words  of  the  lease  are 
"  referred  to,  stating  that  the  lands  '  were  in 
*'  the  tenure  and  occupation  of  Chamberlain 
'*  and  his  undertenants/      Now  Lord  Coke, 
"  Co.    Lit.   352,   b.    says,    indeed,    '•  neither 
"  doth  a  recital   conclude,    because  it  is  no 
"  direct     afiirmation ;'       but     from     Rollers 
"Abridgment,    872,    it    would    appear   that 
"  there  is  a  distinction  between  a  general  and 
"  a  particular  recital :  and  though  a  general 
"  recital  will  not  work  an  estoppel,  yet  the 
"  recital  of  a  particular  thing  will  have  that 
"  effect :    and    here   is    a    particular    recital. 
"  Takino-  all  the  circumstances  of  this  case 
"  into  our  consideration,  we  are  all  of  opi- 
"  nion  that  this  nonsuit  should  be  set  aside  ; 
"  I  myself  for  the  reason  I  have  now  stated  :" 
and  ihe  rule  for  a  new  trial  was  made  absolute. 
To    resume    the   subject.     Since  Littleton 
wrote   his    invaluable   Treatise   on   Tenures, 
there  have    been    successive    decisions,    all 
tending  to   the  conchision,   that   the  acls  of 
parlies    shall    be  const rue.d  in   such    uianiur 
that  they  niay  he  operative  lallicr  lliau   Tail 
of   cnicl  :     tliur,  a    lease    bv    leiiant    lor  hie, 
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and  by  a  reniaiiuler-man  in  fee,  is  in  the 
first  place  the  lease  of  the  tenant  for  life, 
and  the  confirmation  of  the  remainder- 
man, and  after  the  dealh  of  the  tenant 
for  life,  is  the  lease  of  the  remainder-man 
and  the  confirmation-  of  the  tenant  for 
life  (z).  So,  a  feoffment  by  a  tenant  for 
life,  and  a  remainder-man  by  deed,  is  the 
feoffment  of  tenant  for  life,  and  the  con- 
veyance or  confirmation  of  the  remainder- 
man, since  the  remainder  may  pass  by  the 
operation  of  a  deed  as  a  grant :  but  a 
feoffment  of  the  same  person  without  deed,  is 
the  feoffment  of  the  remainder-man,  and  the 
surrender  of  lenant  for  life,  inasmuch  as  the 
remainder  could  not  pass  from  the  remainder- 
man for  want  of  a  deed  of  grant,  unless  it 
passed  by  the  operation  of  the  livery  (a). 

Instances  of  this  sort  might  be  multi- 
plied to  -any  extent.  The  point,  however^ 
which  seems  most  relevant,  is  that  which 
concerns  the  doctrine  of  feoffments.  A 
man  who  enters,  claiming  under  a  void 
feoffment,  or  a  void  grant,  is  considered 
as  entering  by  disseisin  (b);  as  the  only 
means  of  giving  an  incipient  title,  to  be- 
come a  complete  title  eventually  under  the 
doctrine  of  descents  which  toll  entries,, 
warranties,     and    the     hke ;     or     the    more 

v:)  1  Inst.  4,j,  a- 

(//;  BrecluH!,  Casf,  i  Rep   7G. 

',/')  Lilt.  sect.  70. 
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modern  doctrine  by  which  the  title  may  be 
rendered  complete  under  the  operation  of  a 
fine  and  non-claim,  or  under  the  statute  oF 
limitations.  As  often  as  a  man  enters  with 
an  intention  to  receive  livery  of  seisin, 
he  must  be  in  possession,  either  by  tres- 
pass, or  by  disseisin,  or  without  any 
wrong ;  and  as  an  adverse  possession  in 
him  would  intercept  and  defeat  the  right 
of  the  owner  to  make  a  feoffment  without 
first  ejecting  the  intended  feoffee,  the  law 
treats  the  intended  feoffee  as  neither 
tenant,  disseisor,  nor  jwssessor.  It  assumes 
that  his  possession  is  the  possession  of  the 
real  owner,  the  intended  feoffor,  or  is  merely 
a  permissive  occupation. 

Nor  would  it  be  right  to  dismiss  the  sec- 
tion of  Litdeton,  which  has  called  forth 
these  observations,  without  remarking  that 
the  rightful  owner  might  have  treated  the 
person  thus  claiming  to  occupy  at  will  as  a 
trespasser,  or  as  a  disseisor  at  election  ;  for 
every  person  who  enters  wrongfully  is  ne- 
cessarily a  trespasser,  and  the  freeholder 
may  at  his  election  treat  the  trespasser  as 
a  disseisor  (c) ;  and  as  the  trespasser  cannot 
qualify  his  own  wrong  (f/),  every  disseisin, 
(except,  perhaps,  as  already  slated,  the  })ar- 
licular  and  special  case  of  a  disseisin  of  ihc 
tenant  of  a  particular  estate,  under  a  claim 

(t)  BliiiKhnv.  lioi/gh,  Cro.  Car.  ;>uj. 
(r/)   liLst.  -271,  a. 
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of  his  (Slate  only,)  is  necessarily  a  disseisin 
of  the  fee-simple,  and  the  disseisor  is  capable 
of  a  release  from  the  disseisee  in  extinguish- 
ment of  the  right.  Littleton  must  be  read 
mereh^  as  putting  a  particular  case,  with 
special  circumstances,  and  drawing  his 
conclusion  upon  these  circumstances,  and 
for  the  sake  of  illustrating  his  doctrine  by 
a  distinction :  and  the  case  must  be  judged 
of  by  the  facts  as  stated,  Avithout  giving 
to  them  a  new  or  different  application, 
allowing  any  of  the  inferences  or  pre- 
sumptions of  law.  In  this  view  of  the  case, 
the  point  of  Littleton  is  correct,  that  a 
man  Avho  has  merely  the  occupation  of 
lands,  without  any  estate,  is  not  capable 
of  a  release. 

The  context  of  Littleton  suthciently  de- 
monstrates, that  in  the  section  which  has 
given  rise  to  these  observations,  the  au- 
thor vvas  treating  of  the  possession  of  a 
wrong-doer,  and  not  of  a  tenant  Inj  .sujjer- 
ancc.  .. 

Another  point  to  be  collected  from  the 
same  section  is,  that  no  one  can,  by  claim- 
ing to  hold  at  will,  become  tenant  at  will 
without  the  consent  and  acceptance  of  the 
owner,  for  the  tenancy  must  be  at  the  will 
of  both  parfu^s  (f). 

'■)    1  Jj-^l-  .5.5,  a- 
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The  text  of  Littleton  is  also  full  and  ex- 
plicit on  the  point,  that  a  person  who  has 
merely  a  right  of  entry  or  of  action,  is  not 
capable  of  this  species  of  assurance.  The 
language  of  this  text  writer  {f)  is,  "  If  a 
"  lease  be  made  to  one  for  a  term  of  life, 
'*  reserving  to  the  lessor  and  his  heirs  a 
"  certain  rent ;  if  the  lessee  be  disseised, 
"  and  after  the  lessor  release  to  the  lessee  and 
"  his  heirs,  all  the  right  which  he  hath  in  the 
"  land,  and  after  the  lessee  entereth,  albeit 
"  in  this  case,  the  rent  is  eatinct,  yet  nothing 
"  of  the  right  of  the  reversion  shall  pass/' 
The  rent  will  be  extinct,  because  of  the 
privity  of  contract,  for  the  rent  is  payable 
notwithstanding  the  disseisin,  since  there 
is  not  any  eviction  under  an  elder  title : 
but  the  disseisin  of  the  lessee  is  a  disseisin 
of  the  lessor,  so  that  the  lessor  has  no 
estate  to  grant,  nor  the  lessee  any  estate 
capable  of  enlargement. 

It  may  in  ihis  place  be  noticed,  that  even/ 
general  disseisin  acquires  a  fee-simple  by  ztrong. 
Hence  Lord  Coke  (g)  has  this  passage : 
*'  A  man  disseiseth  tenant  for  life,  to  the  use 
"  of  him  in  the  reversion,  and  after  he  in 
"  the  reversion  agreeth  to  the  disseisin,  it  is 
"  said,  that  he  in  reversion  is  a  disseisor  in 
'*  fee  ;   for  by  the  disseisin  mad(^  by  [hr  slraii- 

(/■)  Liu.  sccl.  4.^1.  (-:  I  Jii-t.  iSo,  I). 
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"  ger,  the  reversion  was  divesled,  which,  say 
"  they,  cannot  be  revested  by  the  agree- 
*'  ment  of  him  in  the  reversion  :  for  that  it 
"  niaketh  him  a  wrong- doer,  and  therefore 
"  no  relation  to  an  estate  by  wrong  can  help 
"  him/'  Lord  Hobart  (/«)  accounts  for  this 
point  of  law  by  these  observations  :  "  A 
"  grant  to  /.  S.  and  his  heirs  during;  the  life 
"  of  /.  D.  is  no  fee,  but  a  special  occupancy, 
"  as  is  resolved  in  Chudkigh's  case ;  but  a 
"  disseisin  of  an  estate  for  life,  by  neces- 
**  sity  in  law,  makes  a  quasi  fee,  because 
"  wrong  is  unlimiteti,  and  ravins  all  that 
"  can  be  gotten,  and  is  not  governed  by 
"  terms  of  the  estate,  because  it  is  not  con- 
"  taincd  within  rules/' 

When  a  lessor  disseises  his  lessee,  the 
lessor,  it  is  true,  is  a  disseisor ;  but  if  he 
conveys  the  fee,  the  lessee  for  life  may 
restore  his  seisin,  without  defeating  the 
estate  which  has  been  conveyed,  to  any 
greater  extent  than  for  the  life-interest  (i). 

Accordino;  to  the  authorities  collected 
from  Lord  Coke's  Commentary,  and  from 
Lord  Hobart's  Reports,  every  disseisin, 
even  under  a  claim  of  a  particular  estate, 
must  necessarily  be  a  disseisin  or  divesting 
<^f  the  estate  of  the  reversioner  or  remain- 
der-man; and  yet  it  is  acknowledged  as  a 

(/i)  Hob.  Kep,  333.  {i)  I  liitt.  CI.  Conlinnalion. 
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proposition  of  law,  that  one  man  may  enter 
claiming  the  term  of  years  of  another  per- 
son, without  divesting  the  reversion  (A:) ;  and 
it  should  seem  on  principle,  that  a  disseisin 
of  a  tenant  for  life,  or  of  a  tenant  in  tail, 
merely   claiming   his  estate,  would  not  be  a 
disseisin   of   the    reversioner    or    remainder- 
man, except  at  his  election.     He  may,  per- 
haps, for  this   is    doubtful,  elect  to  be  dis- 
seised,   by    denying    any    privity    between 
him    and    the    disseisor,   and   treat   the  dis- 
seisor as  a  wrong-doer,  and  not  as  his  tenant. 
On   the  other   hand,   what   reason    is    there 
against   his    acceptance   of  the  new  tenant? 
It  is  agreed,   that  a   disseisin  of  the   tenant 
for  life   of  the   King,   is  a  disseisin  for  life 
only  (/).     The  ground  of  this   point  is,  that 
the   King   cannot,   on    account   of  his   pre- 
rogative,   be    disseised  :    and    therefore,    if 
the   King's    tenant  for   life   be  disseised  by 
two,  and  he  releaseth  to  one   of  them,   the 
releasee   shall  hold  out  his  companion;   for 
the    disseisor    gained     but    the     estate    for 
life(/?i).        And     the     next     observation     of 
Lord  Coke  is  still  more  material,  when    he 
adds  (/i),    "  So    if  joint-tcnanls  make  a  lease 
"  for  life,  and   after  do   disseise  the  tenant 
.*'  lor  life,  and  he  release  to  one  of  ihem," 


(A)  Sec  infra,  w  Lev.  :j.3.  (w)   i  Inst.  •-;7C,  a. 

(/)  1  Inst.  '2/6,  a.  (")   II'- 
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(ihe  ivleasee)  *'  lie  sluill  hold  out  his  corit- 
"  panion  ;  for  the  disseisin  Avas  but  of  an 
"  estate  for  life." 

The  next  proposition  in  Lord  Coke(o), 
is,  "  If  tenant  for  life  be  disseised  by  two, 
"  and  he  in  the  reversion,  and  tenant  for 
"  life  join  in  a  release  to  one  of  the  dis- 
"  seisors,  he  shall  hold  his  companion  out ; 
"  and  3^et  it'*  (the  release)  "  cannot  enure 
"  by  way  of  entry  and  feoffment.  But  if 
"  they  severally  release  their  several  rights, 
"  their  several  releases  shall  enure  to  both 
*'  the  disseisors/'  In  this  instance,  the  dis- 
seisin was  of  the  fee-simple,  and  not  mere- 
ly of  the  life-estate.  A  release  by  both 
jointly  would  give  the  entire  fee-simple; 
and  therefore  would  annex  the  rio;ht  of  the 
fee-simple  to  the  possession :  but  a  release 
by  either,  or  by  each  separately,  would 
merely  annex  the  riglit  of  his  estate  to  the 
possession,  and  the  possession  could  not 
bv  such  release  be  made  riohtful :  either 
for  ihe  estate  for  life,  distinct  from  the 
reversion,  or  for  the  reversion  distinct  from 
the  estate  lor  life ;  for  this  would  be  to 
make  a  fraction  of  interests  against  the 
maxims  of  law  ;  a  particular  estate  without 
any  reversion  expectant  on  that  estate  ;'^fi 
difficulty    which    does    not    occur    when    a 

(o)   1  Inst.  276,  a. 
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tenant  of  ihe  immedialo  reversion  dis- 
seises his  own  tenant  for  life ;  for  then  it 
may  be  said  he  merely  claims  and  resumes 
the  estate  for  life  ;  for  when  there  are  inter- 
posed estates,  it  is  agreed,  that  a  disseisin 
of  the  tenant  for  life,  unless  it  be  special, 
and  confined  to  the  life-estate,  will  be  a 
disseisin  to  those  in  remainder  and  reversion, 
so  long  at  least,  and  perhaps,  so  long  only, 
as  the  interest  under  these  particular  estates 
shall  continue. 

It  remains  only,  that  a  few  authorities 
should  be  adduced,  in  proof  that  there  may 
be  an  ouster  of  a  tenant  for  years,  merely 
claiming  his  estate,  without  being  a  disseisin 
of  the  reversioner  ;  and  that  there  may  be 
a  disseisin  of  a  tenant  for  life,  by  an  entry, 
claiming  his  estate,  without  any  disseisin  of 
the  reversioner. 

The  case  of  Kirton  against  Birling  and 
Trappes  (a),  is  material  to  the  point  now 
under  consideration.  In  an  action  of  entry 
in  the  quibiis  in  nature  of  assize,  Birling 
pleaded  non-tenure  in  abatement  of  the 
writ.  Trappes  took  upon  himself  the  en- 
lire  tenancy,  without  this,  that  Birling 
had  any  thing  on  the  day  of  the  suing  out 
of  the  writ,  or  at  any  time  since  ;  and 
pleaded    a    bar,    sail,   the    feoft'ment   of  one 

(./)  Dyer,  134,  b. 
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Walker  and  one  Hijlton  to  him  in  i'ec,  and 
gave  colour  to  the  demandant  by  the 
same  feoffors.  The  demandant  as  t6  the 
plea  of  Birling,  in  abatement  of  the  writ, 
averred  him  and  Trappcs  tenants  of  ihe 
freehold,  as  the  writ  supposed ;  and  this 
he  prayed  might  be  inquired  of  the  coun- 
try, and  jB.  did  the  Uke.  And  as  to  the 
plea  in  bar  of  T.  he  said,  that  William 
Kirton,  his  father,  was  seised  in  fee,  until 
by  the  said  feoffors  disseised,  who  being- 
then  in  by  disseisin,  enfeoffed  Trappes  as 
above ;  and  afterwards  William  the  father 
died,  and  the  demandant  as  son  and  heir, 
entered  upon  Trappes,  and  was  seised  in 
fee  as  in  his  remitter,  until  by  B.  and  T. 
disseised,  &c.  and  made  no  averment  of 
his  plea  in  the  conclusion,  "  and  this  he 
"  is  ready  to  verify,  &c.''  To  which  T.  re- 
joined as  above  in  bar,  and  traversed  the 
disseisin  made  by  the  said  feoffors  upon 
the  father  of  the  demandant,  upon  which 
point  they  were  at  issue:  and  at  the  day 
when  the  inquest  appeared,  the  deman- 
dant would  have  relinquished  his  first 
issue,  because  it  was  unnecessarily  joined, 
since  the  demandant  was  not  bound  to 
maintain  his  writ,  but  might  demur  to  the 
plea  of  non-tenure  of  the  one,  and  answer, 
the  bar  of  the  other;  and  the  maintaining 
the    writ    was   only    to    the   damage    of    the 
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defendants  ;  but  notwilhslanding  this,  the 
court  would  not  permit  it.  And  upon  the 
evidence  to  prove  joint-tenancy,  it  appear- 
ed, that  jB.  before  entry  of  the  demandant, 
was  termor,  or  lessee  at  will,  to  T.,  and  that 
he  paid  rent  to  him,  and  that  he  re-entered 
upon  the  demandant,  claiming  the  former 
estate ;  and  by  the  opinion  of  the  court 
they  are  disseisors  and  tenants,  because  the 
termor  cannot  qualify  his  own  wrong,  &c. 
And  at  last  a  verdict  was  ffiven  for  the 
plaintiff  on  both  issues,  &c.  and  judgment 
given  accordingly.  The  ground  of  this 
case  is,  that  by  the  re-entry  of  the  dis- 
seisee, the  lease  was  avoided,  and  the 
subsequent  entry  of  the  lessee  was  tortious 
to  the  owner  of  the  inheritance.  It  was 
not  confined  to  an  existing  estate,  for  no 
estate  existed,  and  for  that  reason  the 
rightful  owner  was  at  liberty  to  treat  the 
former  lessee  entering  wrongfully,  as  a 
disseisor.  This  decision  then  does  not  im- 
pugn the  point,  which  it  is  the  object  of 
these  observations  to  establish. 

And  the  case  of  the  Mai/or  and  Com- 
monaltij  of  Norwich  v.  Johnson  {b),  sup- 
ports this  distinction.  In  that  case,  the 
plaintiffs  in  an  action  of  waste  declared 
upon    "  a   lease   for    thirty-one   ycais    made 

{!))  3  Lev.  35.     3  Mod.  90.  S.  C. 
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to  one  Cooke,  and  that  lie  died,  and  the 
defendant,  being  an  executor  to  Cooke, 
entered  and  did  waste.  The  defendant 
pleaded  that  Cooke  died  intestate,  and 
that  administration  was  not  granted  to 
him,  nor  the  term  assigned  to  him  by 
Cooke,  or  any  administrator  of  Cooke ; 
the  plaintiffs  replied,  that  the  defend- 
ant after  the  death  of  Cooke,  entered 
as  executor,  and  did  the  waste :  upon 
this  the  defendant  demurred,  and  it 
was  argued,  in  support  of  the  demurrer, 
that  one  could  not  be  a  tort  executor 
of  a  term,  for  no  man  can  apportion 
his  own  wrong  ;  but  if  a  man  enter 
tortiously,  he  is  a  disseisor,  and  not  a 
termor.  And  cases  were  cited  that  a 
tortious  entry  makes  the  party  a  dissei- 
sor in  fee,  though  he  claims  a  particular 
estate  only.  But  after  time  taken  to 
consider,  judgment  was  given  for  the 
plaintiff,  for  in  the  cases  cited,  there  zcas  no 
particular  estate,  or  term,  in  esse  :  and  the 
claim  of  the  tort-fesor  caimot  create  a  par- 
ticular estate,  and  so  apportion  his  own 
wrong :  but  of  necessity,  he  is  a  disseisor 
in  fee ;  because  there  is  no  particular  or 
other  estate  in  esse.  But  in  the  case  at 
bar,  there  was  a  rightfid  term  in  esse,  and 
he  in  reversion  cannot  maintain  trespass 
durinq;  the  term  :   and  therefore,  it  is  rea- 
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"  sonable  that  he  should  have  his  remedy 
"  upon  the  contract,  against  him  that 
"  claims  to  be  in  by  the  contract/'  And  it 
was  said,  Moor,  pi.  126,  "  it  seems  to  be 
"  admitted  that  there  may  be  a  tort  execu- 
"  tor  of  a  term." 

This  case,  with  the  comment  on  the 
former  cases,  proves  that  a  person  who 
enters,  claiming  a  term,  where  there  is 
such  a  term,  or  who  enters  claiming  any 
particular  estate,  where  there  is  such 
particular  estate,  may  become  tenant  for 
that  particular  estate,  by  the  dispossession 
of  the  termor,  or  disseisin  of  the  owner  of 
the  particular  estate ;  without  divesting 
the  estate  of  the  person,  who  has  the  rever- 
sion or  remainder,  or  committing  any  wrong 
beyond  the  particular  estate. 

It  is  true,  that  Popham,  Chief  Justice, 
did  in  Helyars  case  (c),  say,  "  a.  lease  for 
*'  years  cannot  be  gained  but  by  lawful  grant; 
"  and  therefore,  when  one  claims  a  lease  for 
"  years,  and  the  other  claims  by  an  elder 
"  grant,  there  he  shall  traverse  the  latter 
"  grant,  but  the  other  party  shall  traverse 
"  the  elder  grant,  or  show  how  he  came  to 
"  it  again,  to  enal)Ie  the  second  grant. 
"  But  it  is  otherwise  in  case  of  a  feotfmcnt ; 
"  for  there,  if  the  other  parly  claims  by  a 

('•)  .'5  llop. 
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"  former  feoffmenl,  he  ought  to  confess  and 
"  av^oid  the  hitter  feoffment  as  by  disseisin, 
"  &c.  For  a  disseisor  may  gain  an  estate  infee, 
"  but  none  can  gain  an  estate  for  years,  but 
"  by  lazrful  conveyance  ;  and  so  is  the  differ- 
"  ence.  And  when  he  claims  by  a  former 
"  assignment  of  a  term,  it  will  be  imperti- 
"  nent  to  traverse  absque  hoc,  that  he,  after 
"  that,  assigned  his  interest ;  for  peradven- 
"  ture  he  assigned  all  his  interest,  and  yet 
"  had  nothino;  therein/' 

But  this  judgment  cannot  be  urged 
against  the  decision  to  be  collected  from 
the  report  of  Levinz  ;  for  Popham  was  treat- 
ing of  the  creation  of  estates ;  and  it  is  true 
that  a  particular  estate  cannot  be  created 
without  a  lease,  a  grant,  &c.  but  nothing 
advanced  by  Popham,  denies  that  when 
there  is  a  particular  estate  actually  existing, 
there  may  not  be  an  ouster  or  a  disseisin 
confined  to  that  particular  estate,  so  as  to 
leave  the  estate  of  the  reversioner  or  remain- 
der-man, nolens  miens,  a  subsisting  estate ; 
and  admitting  the  reversion  or  remainder 
to  be  a  subsisting  estate,  then  it  follows 
that  there  is  not  a  disseisin  of  the  fee- 
simple. 

The  case  of  the  disseisin  of  the  tenant  for 
life  of  the  king  is  material  as  an  authority 
to  this  point.  And  it  may  be  added,  that 
when  a  tenant  pur  autre  vie  dies  tenant,   and 
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a  slrangcr  enters  generally,  he  will,  by 
construction  of  law,  be  tenant  for  the  life, 
thus  filling  the  tenancy  for  that  particular 
estate. 

And  it  may  readily  be  conceded,  that 
when  there  is  not  any  particular  estate,  or 
when  the  entry  is  general  without  a  claim 
confined,  in  terms  or  by  the  circumsUmces 
to  the  particular  estate,  there  will  be  a  dis- 
seisin of  the  fee-simple. 

But  from  all  the  cases  and  general  prin- 
ciples, it  may  be  collected  that  there  can 
be  a  disseisin  for  a  particular  estate  in  those 
instances  only  in  which  there  is  a  particu- 
lar estate,  and  the  entry  is  made,  claiming 
that  estate ;  and  the  lord,  it  should  seem, 
may  make  such  disseisor  his  tenant,  by  ac- 
ceptance of  rent  from  him  ;  and  after  accep- 
tance of  rent,  there  are  strong  grounds  for 
contendino;  that  the  disseisor  would  be  so 
connected  in  privity  with  the  lord,  as  to  be 
capable  of  a  release  in  enlargement  of  his 
estate,  giving  the  disseisor  a  good  title  against 
the  lord,  but  leaving  his  title  open  to  be 
impeached  by  the  rightful  owner  of  the  par- 
ticular estate. 

These  observations  on  the  effect  of  dis- 
seisin, ouster,  &c.  of  the  owners  of  parti- 
cular estates,  under  a  claim  of  their  estates, 
are  intimately  connected  with  the  learning 
to   be  discussed    under   the  next  head,    viz. 

Y  2 
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the  privity  requisite  between  a  releasor  and 
releasee. 

Tliirdli/,  Who  may  be  the  releasor,  and 
who  may  be  the  releasee  in  respect  of  privity 
of  estate. 

That  the  release  may  operate  as  an  en- 
largement of  an  estate,  three  circumstances 
are  requisite. 

1st,  That  the  releasee  should  have  a  vested 
estate. 

2dly,  That  the  releasor  should  have  a 
vested  estate  in  reversion  or  remainder,  ex- 
pectant mediately  or  immediately  on  the 
estate  of  the  releasee. 

Sdlj^,  That  there  should  be  a  privity  of 
estate  between  the  releasor  and  the  releasee. 

The  two  first  points  have  been  fully  dis- 
cussed under  former  divisions;  and  it  has 
been  shown  that  it  is  not  sufficient  that 
the  releasee  should  have  a  mere  incho- 
ate executory  interest,  as  an  interesse  ter- 
mini, or  a  contingent  remainder,  or  any 
other  executory  interest  {d),  as  an  interest 
depending  on  an  executory  devise;  nor  is 
it  sufficient  that  he  should  have  a  mere  right 
or  title  of  entry,  as  a  lessee  for  life,  after 
he  has  been  disseised,  or  as  a  lessee  for 
years,  after  he  has  been  ousted,   and  while 
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his  interest  remains  a  mere  right  or  title  of 
entry. 

On  the  contrary,  it  is  necessary  that  the 
releasor  and  releasee  should  stand  in  the 
relation  to  each  other,  either  of  lessor  and 
kssee,  or  in  the  relation  of  a  particular  tenant 
and  remainder-man,  or  particular  tenant  and 
reversioner,  so  that  there  may  be  a  privity  of 
tenure  between  them. 

The  lessor  may  enlarge  the  estate  of  his 
lessee ;  and  for  all  the  purposes  of  this 
doctrine,  the  assignee  or  representative  of 
the  lessee  stands  in  the  place  of  the  lessee ; 
and  the  assignee  or  representative,  whether 
heir  or  devisee,  of  the  reversioner,  stands 
in  the  place  of  the  reversioner ;  and  the 
ability  of  making,  and  capacity  of  receiv- 
ing such  enlargement,  continues,  althougii 
the  lessee,  &c.  or  his  assignee,  create  a 
particular  estate,  derived  out  of  his  own 
estate ;  and  although  the  reversioner  create 
a  particular  estate  which  is  interposed  be- 
tween the  interest  of  the  particular  tenant 
and  the  reversion ;  for  notwithstanding  such 
particular  estates,  there  is  a  continuing 
privity  between  the  lessee,  or  his  assignee 
on  the  one  haiul,  and  the  reversioner  or 
his  assignee  on  the  other  hand ;  and  yet 
an  estate  created  out  of  a  parlicuhir  vsVaW. 
is  not,  during  siicli  particultir  estate,  capablu 
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of  enlargement  by  release  of  llie  remainder 
or  reversion,  expectant  on  such  particular 
estate.  This  is  from  the  want  of  privity. 
The  material  rule  of  law  applicable  to  this 
subject,  seems  to  be,  that  the  particular 
estates,  the  remainder  and  the  reversion, 
are  parts  of  the  same  estate.  There  is  a 
connection  between  the  tenants  of  these  es- 
tates as  having  interests  depending  on  one 
and  the  same  seisin  (e). 

In  order  to  understand  this  subject  sci- 
entifically, and  on  the  principles  of  law 
which  govern  this  doctrine,  it  will  be  proper 
to  consider  the  law  under  the  foUowino:  sub- 
divisions. 

1.  The  general  nature  of  privity  between 
tenants. 

2.  The  cases  of  immediate  privity. 

3.  The  cases  of  privity,  notwithstanding  a 
mesne  estate. 

4.  Cases  of  privity,  because  a  derivative 
estate  is  discharged  from  its  original  pri- 
vity. 

5.  The  cases  of  want  of  privity. 

1st,  Because  there  is  mere  privity  of 
tenure^  for  the  sake  of  remedy,  and  not  of 
estate. 

2dly,  Because  the  estate  is  assigned. 

(c)  2  Black.  Com.  Ch.  Re-  Litt.  s.  673.  Goodright  v. 
mainders,    &c.      i    Inst.    345.      Forrester,  1  Taunton,  Arg.  602. 
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odly,  Because  there  is  no  estate  ;  but  only 
a  rio-ht  or  interest. 

4thl3^,  Because  the  estate  is  derived  out  of 
a  ?tiesne  subsisting  estate. 

5thly,  Because  the  estate  is  determined. 

After  an  examination  of  these  points,  this 
division  will  be  concluded  with  some  general 
practical  observations. 


Of  the  general  Nature  of  Frivity,  between 
Tenants, 

Lord  Coke(y"),  treating  of  privities,  ob- 
serves, "  Privity,  in  the  understanding  of  the 
"  common  law,  is  fourfold : 

"  1st,  As  privies  in  estate ;  as  between  the 
*'  donor  and  donee,  lessor  and  lessee,  which 
"  privity  is  ever  immediate. 

"  2d,  Privies  in  blood ;  as  the  heir  to  the 
"  ancestor,  or  between  co-parceners,  &c. 

"  3d,  Privies  in  representation  ;  as  executors* 
"  (Sec.  to  the  testator. 

"  And  4thly,  Privities  in  tenure ;  as  the 
"  lord  and  tenant,  &c.  which  may  be  reduced 
"  to  two  general  heads,  privies  in  deed,  and 
"  privies  in  law.'' 

The  nature  of  the  privity  required,  to  the 
validity  of  a  lease  and  release,  is  that  which 


(/')  1  Inst.  p.  071,  3r>^,  1'. 
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subsists  between  a  particular  tenant  and  re- 
versioner, or  a  particular  tenant  and  the 
person  who  has  a  remainder  expectant  on  the 
j)articular  estate. 

Thus,  if  J.  be  tenant  for  life,  or  for  years, 
with  reversion  to  jB.  :  or  if  ^.  be  tenant  for 
life  or  for  years,  with  remainder  to  J3.,  the 
estate  of  A.  may  be  enlarged  by  a  release 
from  B.  The  common  assurance  by  lease 
and  release,  is  in  effect  this  particular  case 
of  an  enlargement  of  an  estate  for  one  year, 
by  a  grant  of  the  reversion,  from  the  owner 
of  the  reversion,  to  his  own  lessee,  under  the 
lease  for  a  year. 

Thus,  to  qualify  a  tenant  to  receive  a 
release,  it  is  not  sufficient  merel}^,  that  he 
should  have  the  possession,  or  that  he  should 
have  a  vested  estate  :  there  must  be  a  con- 
nection in  point  of  tenancy,  or,  as  the  law 
terms  it,  a  privity  between  the  releasor  and 
releasee :  hence  the  observation,  that,  "  It 
"  is  a  certain  rule,  that  when  a  release  doth 
"  enure  by  way  of  enlarging  of  an  estate, 
"  there  must  be  privity  of  estate,  as  be- 
"  tween  lessor  and  lessee  :''  and  mere  pri- 
vity, without  estate,  will  not  suffice  (g). 
"  As  if  an  infant  makes  a  lease  for  life,  and 
"  the  lessee  granleth   over    his   estate    with 


(g-)  1  Inst.  273,  37-2,  b.     See  Shep.  Touch.  C.  Rel.  322. 
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*' warranty,  the  infant  at  full  age,  bring- 
**  eth  a  dum  fuit  infra  atatcm,  the  tenant 
"  voucheth  his  grantor,  who  entereth  into 
"  warranty,  the  demandant  releaseth  to 
"  him  and  his  heirs :  here  is  privity  in 
"  law,  and  a  tenancy  in  supposition  of 
"  law :  and  yet  because  he,  in  rei  veritafe 
"  hath  no  estate,  it  cannot  enure  to  him 
"  by  way  of  enlargement ;  for  how  can  his 
"  estate  be  enlarged,  that  hath  not  any? 
"  If  the  tenant  by  the  curtesy  grant  over 
"  his  estate,  yet  he  is  tenant  as  to  an  ac- 
"  tion  of  waste,  attornment,  &c.  and  yet  a 
"  release  to  him  and  his  heirs  cannot  enure 
"  to  enlarge  his  estate,  that  hath  no  estate 
«  at  all." 

It  follows,  that  in  order  that  an  estate 
may  be  enlarged,  there  must,  as  between 
the  releasor  and  releasee,  be  privity  of  con- 
nection, and  privity  of  estate,  as  is  the  case 
between  lessor  and  lessee,  donor  and  do- 
nee (h)  ;  or  between  the  person  who  has  a 
particular  estate,  and  the  person  who  hath 
the  reversion ;  as  tenant  by  statute  mer- 
chant, and  the  person  on  whose  seisin  the 
extent  w^as  sued. 

It  is  also  to  be  remembered,  that  the 
estate,  as  well  as  the  privity,  must  continue 
down  to   the    time    at  which  the    release   is 

(//)    1  Inst.  272,  L). 


330  ON  LEASE  AND  RELEASE. 

made;  for  mere  privily  without  an  estate, 
or  an  estate  without  privity,  is  no  foun- 
dation for  a  release  (?),  as  will  be  shown 
under  the  divisions  of  this  head. 

In  Sheppard's  Touchstone  (A:),  there  is 
this  passage : — "  So  also,  if  donee  in  tail 
"  make  a  lease  for  his  ozsm  life,  and  after 
"  donor  release  to  donee  and  his  heirs,  it 
"  seems  this  is  not  a  good  release/'  It  is 
difficult  to  comprehend  the  objection 
against  this  release.  The  law  is  now  well 
understood  to  be,  that  the  donee  retains  a 
reversion,  and  the  privity  between  him  and 
the  former  reversioner  continues,  and  he  is 
still  tenant  in  tail,  notwithstanding  the  grant 
for  his  own  life  (/). 

The  case  of  a  donee  is  probably  inserted 
for  that  of  a  lessee.  Lord  Coke  puts  the 
case  of  a  release  to  the  lessee.  The  release 
as  made  to  the  lessee,  was  open  to  the  ob- 
jection, that  the  privity  was  between  the 
donor  and  donee,  and  not  the  donor  and  the 
lessee  of  the  donee. 

The  same  principles,  mutatis  mutandis, 
apply  to  particular  tenants,  whose  estates 
are  to  be  enlarged  by  remainder -men,  and 
also    to    remainder-men    by    whom    grants 


{i)  Litt.  461.     1  Inst.  273,  a.  {I)  Machel  \.  Clarke,  2  Lord 

296.  Raym. 

(Jc)  Shep.  Touch,  p.  323. 
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may  be  made,  in  enlargement  of  particular 
estates. 

It  is  immaterial  whether  the  remainder  or 
reversion  be  for  life,  in  tail,  or  in  fee,  ex- 
cept that  alienation  by  tenant  in  tail  will 
not  be  binding,  as  far  as  it  depends  on  the 
release,  to  the  prejudice  of  his  issue.  Hence, 
as  will  be  collected  from  former  observa- 
tions, a  tenant  in  fee  or  in  tail  {m),  as  well  as 
a  tenant  for  life,  is  competent  to  convey  by 
lease  and  release.  A  seisin  in  law  will  also 
suffice  for  the  ability  to  make,  or  capacity  to 
receive,  the  release. 

And  whether  a  person  hath  the  estate  in 
his  own  right,  or  in  right  of  his  wife(w), 
that  estate  is  equally  capable  of  enlarge- 
ment. 

And  it  is  immaterial  whether  the  estate 
which  the  husband  has  in  right  of  his  wife, 
be  an  estate  for  years,  which  he  may  ab- 
solutely alien,  or  for  life,  and  consequently 
of  freehold,  which  he  alone  cannot  alien  as 
against  his  wife. 

The  estate  which  one  has  in  the  right  of  a 
testator  or  intestate,  or  as  a  trustee,  is  also 
capable  of  enlargement.  Thus  a  man  who 
hath  a  term  for  years  as  executor,  is  capable 


(m)  Machelv.  Clarke,  i  Lord  («)  i  Inst.  173,  299.     Shep. 

Raym.  Touch.  321. 
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of  a  release  in  enlargement  of"  his  estate,  and 
a  release  to  a  husband  seised  or  entitled  in 
right  of  his  wife  may  operate,  whether  made 
to  him  solety,  or  to  him  and  his  wife  jointly  ; 
and  when  the  grant  by  way  of  release  is  to 
him  and  his  wife,  the  inheritance  may  pass 
to  one  or  to  both,  agreeable  to  the  in'ention 
of  tlie  parties  (o). 

And  though  a  tenant  for  twenty  years  in 
possession,  make  a  lease  to  B.  for  ten 
years,  and  B.  enters,  and  he  in  the  re- 
version release  to  the  orisiinal  lessee  for 
years,  this  will  be  a  good  release  to  en- 
large his  estate.  Between  the  releasor  and 
releasee,  there  is  a  continuance  of  privity  ; 
but  as  will  be  observed  under  the  proper 
division,  there  is  not  any  privity  between 
the  under-lessee,  (the  tenant  for  ten  years), 
and  the  reversioner  in  fee  (p),  while  the 
estate  for  twenty  years  continues.  A  re- 
lease from  the  owner  of  the  fee,  to  the 
under-lessee,  during  the  term  of  twenty 
years,  cannot  operate  to  the  enlargement  of 
his  estate,  though  it  may  operate  as  a  grant 
to  him,  in  the  same  manner  as  it  might 
operate  as  a  grant  to  any  stranger. 

So    if   tenant    in  tail  create  a  particular 
estate  for  life,  the  person  who  hath  the  re- 

(p)  Shep.  Touch.  {p)  1  Inst.  273,  a. 
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mainder  or  reversion  in  fee,  cannol  en- 
large this  estate  for  life,  by  release,  because 
there  is  not  any  privity  between  the  estates 
of  the  releasor  and  releasee  (<^). 

The  privity  is  two-fold :  First,  between 
the  tenant  for  life,  or  in  tail,  and  his  tenant ; 
secondly,  between  the  tenant  for  life  or 
in  tail  himself,  and  the  person  who  hath 
the  remainder  or  reversion  in  fee. 

That  a  release  may  operate  in  enlargement 
of  estate,  it  must  be  either  from  the  tenant 
in  tail  to  his  own  lessee,  or  from  the  person 
who  hath  the  remainder  or  reversion  in  fee 
to  the  tenant  in  tail.  For  it  is  the  parti- 
cular property  of  this  species  of  assur- 
ance, that  it  should  proceed  from  one  who 
has  an  estate  in  reversion  or  remainder,  in 
favor  of  a  person  who  has  a  prior  particu- 
lar estate.  This  is  implied  in  the  nature 
of  the  assurance,  and  from  its  mode  of  opera- 
tion, to  enlarge  the  estate  of  a  tenant ;  while 
a  grant  proceeding  from  a  tenant  to  the 
person  who  has  the  next  vested  estate, 
in  remainder  or  reversion,  does,  instead  of 
enlarging  the  interest  of  the  grantee,  cause 
the  merger,  surrender,  or  extinguishment  of 
the  particular  estate. 

A  surrender  or  release  of  right  to  the 
remainder- man  or  reversioner,  may  enlarge 
or  accelerate  his  right  lo  the  possession,  by 

(yj   1  Jiibl,  J 7;]. 
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rendering  it  more  beneficial,  though  it  can- 
not give  any  extension,  in  point  of  legal 
duration,  to  the  estate  of  the  grantee. 

Let  a  tenant  for  life  accept  a  surren- 
der of  a  term  of  years,  the  tenant  for  life 
has  still  a  mere  life-estate.  So  if  A.  be 
tenant  for  life,  with  remainder  to  B.  for 
his  own  life ;  a  surrender  from  A.  to  B. 
would  leave  B.  in  the  condition  of  being 
tenant  for  his  own  life.  His  estate  would  of 
consequence  determine  on  his  death  in  the 
hfe-time  of  A,  :  while  if  A,  had  accepted  a 
release  from  B.,  the  estate  of  A.  for  his 
life,  as  it  is  larger  than  the  estate  he  re- 
ceives from  jB.,  would  enable  A.  to  hold 
for  the  lives  of  A,  and  E.,  because  no  mer- 
sjer  would  take  place,  since  a  subsequent 
estate  cannot  merge  in  a  prior  estate.  This 
is  a  singular  and  peculiar  instance.  So 
if  A.  and  B.  had  joined  in  a  grant  to  C. 
for  their  lives,  there  would  be  an  union  or 
consolidation  of  estates,  without  merger, 
and  C  would  be  entitled  to  hold  for  the 
several  lives;  while  under  distinct  grants 
from  .4.  and  £.,  the  estate  for  the  life  of  A. 
would  merge  in  the  estate  for  the  life  of  B. 

The  more  obvious  case  for  exemplify- 
ing the  doctrine,  is,  that  if  yi.,  tenant  for  a 
thousand  years,  leases  for  nine  hundred 
and  ninety-nine  years,  he  still  retains  an  es- 
tate for  a  thousand  years  ;  he  has  a  reversion. 
The  under-lease  merely  excludes  him  from 


ON  LEASE  AND  RELEASE.  335 

the  possession.  He  is  capable  of  a  sur- 
render, and  after  surrender  of  the  nine 
hundred  and  ninety-nine  years,  he  will 
have  precisely  the  same  estate  as  formerly 
— neither  more  nor  less  than  the  residue  of 
the  term  of  a  thousand  years  («). 

Again,  if  A.  be  tenant  for  twenty  years, 
with  reversion  to  B.  for  ten  years  ;  or  A. 
be  tenant  for  ten  years,  with  reversion  to 
B.  for  twenty  years,  in  either  case,  the 
estate  of  B.  will  not  be  enlarged  or  ex- 
tended by  the  purchase  of  the  prior  estate; 
but  by  the  merger  of  the  prior  term,  he  will 
have  the  right  of  enjoyment  for  the  period 
of  that  estate  which  belonged  to  him  before 
he  purchased  the  first  term. 

These  cases  apply  only  when  B.  has  a  re- 
version ;  for  when  his  interest  is  an  interesse 
termini,  to  commence  on  the  merger,  sur- 
render, or  determination  of  the  prior  term ; 
then  there  are  in  effect  two  distinct  periods 
for  enjoyment,  one  independent  of  the  other. 
The  times  of  enjoyment  are  not  concur- 
rent. They  do  not  fill  the  same  space  of 
time;  and  for  that  reason,  B.  by  acquir- 
ing the  estate  of  A.,  does  in  effect  and  in 
law,  acquire  a  distinct  interest,  which  will 
confer  on  him  the  right  of  enjoyment  for 
the  period  which  is  to  elapse  in  the  inter- 
val,   before   the    commencement  ol'  the  in- 

(rt)  V/iul/uncr  v.  Davif,  i  Lmtl  Il;iym.  40;^. 
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lercsL  which  was  in  B.,  before  he  acquired 
the  estate  of  A, 

Lord  Coke(r),  indeed,  observes,  "  If  a 
"  man  make  a  lease  for  ten  years,  the  re- 
"  mainder  for  twenty  years,  he  in  remain- 
"  der  rcleaseth  all  his  right  to  the  lessee,  he 
"  shall  have  an  estate  for  thirty  years/' 

The  alleged  reason  is,  "  one  chattel  can- 
"  not  drown  another,  and  years  cannot  be 
"  consumed  in  years  (.s)/'  The  reason  as  apo 
plied  to  merger  is  not  correct.  If  the  point 
be  law,  it  turns  on  the  circumstance  that 
the  remainder  is  by  the  grant  of  its  owner 
added  to  the  prior  estate  ;  thus  making  a 
distinction,  on  the  one  hand,  between  a 
release  by  the  remainder-man  to  the  prior 
tenant,  and  on  the  other  hand,  a  surrender 
from  the  prior  tenant  to  the  owner  of  the 
remainder. 

It  is  also  to  be  noted,  that  the  mere 
circumstance  that  the  grantor  has  a  prior 
estate,  is  not  any  impediment  to  the  right 
of  his  making  a  release,  in  respect  of  an- 
other estate  held  in  reversion  or  remain- 
der, expectant  on  the  estate  of  the  grantee. 
Let  it  also  be  remembered,  that  the  doc- 
trine of  releases  in  enlargement  of  eslatcs, 
depending  as  it  does  entirely  on  privity, 
necessarily  requires  that  the  release  should 

(r)  1  Iiist.  -273,  b, 

(j)  Challoncr  v.  Davis,  i  Lord  Rayin.  402. 
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proceed  from  the  person  who  halh  the  re- 
mainder or  reversion,  /o,  or  in  favour  of  the 
person  who  hath  a  particular  estate;  for 
every  assurance  proceeding  from  the  owner 
of  a  particular  estate,  must  be  either  an  wi- 
der-lease or  a  surrender^  or  when  there  is  an 
intermediate  estate,  an  assignment. 

But  when  the  conveyance  is  made  by 
tease  and  release,  the  parties  change  their 
relative  characters  ;  the  lease,  though  made 
by  a  particular  tenant,  creates  a  privity 
between  him  and  the  lessee,  and  such  lessee 
becomes  capable  of  a  release  in  enlargement 
of  his  particular  estate,  created  by  the  lease, 
without  any  objection  arising  from  his  hav- 
ing the  remainder  or  reversion  under  a  more 
remote  estate. 

Cases  of  immediate  Privitjj. 

The  cases  of  immediate  privity  are  be- 
tween a  lessor  and  his  lessee ;  a  tenant  for 
years  or  for  life,  and  the  person  who  has 
the  immediate  reversion,  or  remainder  in 
fee,  for  life,  or  in  tail ;  between  a  copyholder 
and  the  lord  ;  between  a  cestui  que  trust  and 
his  trustee ;  a  tenant  by  statute  or  elegit, 
and  the  person  who  has  the  reversion  or 
estate  of  the  debtor.  And  in  all  cases  the 
assignee  of  the  particular  tenant  may  be  con- 
sidered as  standing  in  his  place  ;  and  the  as- 

VOL.  II,  z 


3S8  ON  LEASE  AND  RELEASE. 

signee  of  the  reversioner  or  rciiiaiiuler-maii 
iiiiiy  be  considered  as  standing  in  liis  place. 
The  examples  which  have  been  adduced 
under  former  divisions,  sufficiently  illus- 
trate this  part  of  the  subject. 

There  is  abundant  authority,  as  will  ap- 
pear in  former  parts  of  this  chapter,  to 
prove,  that  an  estate  is  capable  of  an  enlarge- 
ment, although  that  estate  does  not  con- 
fer a  right  to  the  immediate  possession.  It  is 
evident  that  the  word  possession,  as  it  occurs 
in  different  writers,  is  to  be  referred  to  an 
actual  or  vested  estate,  whether  in  posses- 
sion, reversion,  or  remainder ;  not  to  an 
estate  necessarily  attended  with  actual  pos- 
session, or  the  right  to  the  immediate  en- 
joyment of  the  possession. 


Cases    of    Privity    notwithstanding    a     Mesne 
Estate. 

When  there  are  three  estates,  as  to  A. 
for  life  or  for  years,  remainder  to  B.  for 
life  or  in  tail,  reversion  to  C,  in  this  case, 
jB.  may,  by  release,  enlarge  the  estate  of  ^. 
and  C.  may  enlarge  the  estate  of  13.  To 
this  extent  the  law  is  clear,  for  the  estates 
of  the  releasor  and  releasee  are  imme- 
diate ;  for  the  remainder-man  is    immediate 
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tenant  to  the  reversioner.  The  same  con- 
nection would  exist  between  the  tenant  in 
fee,  and  the  remainder-man  for  life,  even 
though  the  fee  had  been  granted  by  way  of 
remainder,  instead  of  being  retained  as  a 
reversion;  and  for  that  reason  a  release 
from  the  owner  of  the  remainder  in  fee  to 
the  owner  of  the  estate  for  life,  would 
be  good. 

It  is  agreed,  that  as  between  a  particu- 
lar teimnt  and  a  reversioner,  it  is  not  neces- 
sary that  the  estate  to  be  enlarged,  and  the 
estate  of  the  person  who  releases,  should  be 
immediately  expectant :  therefore,  if  a  man 
make  a  lease  for  years,  the  remainder  for 
life,  a  release  by  the  lessor  to  the  lessee  for 
years,  will,  notwithstanding  the  interposed 
estate  for  life,  be  good ;  for  die  lessee  for 
years  hath  both  privity  and  estate  (s). 

Whether  {t)  a  person  who  has  a  remain- 
der in  fee,  can  under  these  circumstances, 
enlarge  the  first  particular  estate,  while  the 
mesne  estate  continues,  is  a  point  as  to  which 
the  books  are  involved  in  much  confusion. 

According  to  Sheppard's  Touchstone  (?/), 
"  If  there  be  tenant  for  life,  remainder  in 
"  tail,  remainder  in  fee,  and  he  in  remnin- 


(v)  1  Inst.  '273,u.Litt.  S.465.  (/)   I  Inst.  273,  -x. 

Gilb.  Ten.  70.     Shop.  Toucli.  («)  S^it'p.  'I'oucli.  32 1. 

322,  323- 
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"  ckr   release    lo    tenant  for   life,    this    will 
"  not  increase  his  estate/' 

The  only  objection  against  the  release, 
nnist  be  the  interposed  estate-tail ;  and 
perhaps,  Sheppard  merely  intended  to 
express  that  which  is  correct  in  point  of 
law ;  namely,  that  the  estate  of  the  tenant 
for  life  would  not,  by  force  of  the  release, 
be  enlarged,  so  'as  to  merge  or  extinguish 
the  estate  for  life,  and  exclude  the  mesne 
estate. 

Considered  in  any  other  sense,  Sheppard 
is  not  consistent  with  himself:  for  in 
another  page,  (t;)  he  admits  that  if  J.  be 
tenant  for  life,  remainder  to  B.  in  tail,  re- 
mainder to  C.  for  life ;  remainder  to  A.  in 
fee,  and  A.  die,  and  his  heir  release  to  B. 
being  in  possession,  this  is  a  good  release, 
and  gives  the  fee-simple :  and  the  case  of 
Francis  v.  Pack  (w),  was  attended  with  these 
circumstances,  and  received  a  decision  in 
favour  of  the  release.  In  this,  as  well  as 
in  the  former  instance,  the  release  proceed- 
ed from  a  person  who  had  a  remainder  in 
fee,  and  there  was  an  intermediate  estate, 
and  the  interposed  estate  of  freehold  did 
not  prevail  as  an  impediment  to  the  va- 
lidity of  the  release  ;  and  in  another  passage 


(iO  323-  {ui)  1  Roll.  Abr.  400, 
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in  2  Rollers  Abridgment  (d),  it  is  said  to  be 
admitted  by  Finchden  (y),  that  if  there 
be  a  lease  for  hfe,  remainder  for  Ufe,  re- 
mainder in  fee ;  he  who  has  the  remainder 
in  fee  may  enlarge  the  estate  of  the 
lessee ;  and  yet  it  must  be  remembered, 
he  had  the  first  estate  for  life.  The  posi- 
tion in  Sheppard,  therefore,  seems  "to  have 
been  inserted,  either  without  sufficient  au- 
thority, or  under  the  impression  which  is 
stated. 

On  principle,  and  also  on  authority,  it 
seems  that  a  grant  from  a  remainder-man, 
as  well  as  a  reversioner,  may  operate  by 
way  of  release  in  favour  of  a  particular 
tenant,  notwitstanding  a  mesne  or  inter- 
posed estate  (z).  So  when  there  is  tenant  for 
life,  remainder  in  tail,  remainder  in  fee, 
and  he  in  remainder  in  fee  releases  to 
the  tenant  in  tail,  this  will  clearlj^  increase, 
or  make  an  accession  to  his  estate,  being 
a  case  of  immediate  privity  :  and  it  is 
admitted  by  all  the  books,  and  even  by 
Sheppard  in  his  Touchstone  («),  that  if  the  fee 
be  held  by  way  of  reversion,  instead  of  re- 
mainder, the  owner  of  the  fee  may  enlarge 
the  estate  of  the  first  teniinl,  notwitlislaiul- 
ins  the  mesne  estate. 

(.r)  p.  400.  pi.  3.  Touch.  321. 

(y)  44  A^sizf,  35.  («)  Slirp.'l'oiicl!.  n^n.    i  Inst. 

(:)  Co.   Liu.   273,  a.    Shop.      27  '„  a. 
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Sometimes,  however,  the  effect  of  a  re- 
lease to  a  tenant  for  life,  by  a  remainder- 
man or  reversioner,  will  be  to  exclude  a 
mesne  reniiiinder. 

This  happens,  when  the  mesne  interest 
is  a  contingent  remainder  of  freehold.  In 
this  instance,  b}'^  the  enlargement  of  the 
particular  estate  by  the  grant  to  the  tenant 
of  the  reversion  or  remainder,  the  contin- 
g'ent  remainder  will  be  deprived  of  the 
support  of  the  particular  estate,  on  which 
it  depended  for  effect,  and  will,  for  that  rea- 
son, be  destro3xd. 

But  if  there  had  been  any  other  particu- 
lar estate  by  which  the  contingent  remain- 
der was  supported,  and  which  either  pre- 
ceded the  estate  of  the  releasee,  or  which 
was  interposed,  and  prevented  the  merger  : 
in  either  case  the  remainder  would  be  pre- 
served, at  least  during  such  particular  estate. 
But  the  particular  estate  and  the  contin- 
gent remainder  must  bear  to  each  other 
the  characters  and  relation  of  a  particular 
estate  and  remainder.  Thus  if  A.  be  te- 
nant for  life,  v/ith  reversion  in  fee  to  73.,  and 
jB.  grants  to  C.  for  life,  with  remainder  in 
continoencv  to  D,  for  hfe  or  in  tail,  with  re- 
nuundcr  to  E.  in  fee,  or  retains  the  rever- 
sion ;  ihe  enlargement  of  the  estate  of  C 
while  the  remainder  of  D.  is  in  contingencj^ 
would    destroy    the     contingent    remainder, 
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iiolwillislanding  the  continuance  of  A.'s 
estate. 

On  the  other  hand,  if  A.  be  tenant  for 
life,  remainder  to  B.  for  life,  remainder  to 
C.  either  for  life,  or  in  tail,  in  contingency, 
wilh  remainder  or  reversion  in  fee  to  J)., 
the  enlargement  of  the  estate  of  A.  or  of  B. 
by  release,  would  not  destroy  tlie  contin- 
gent remainder,  while  it  retained  the  sup- 
port of  the  estate  of  A.  or  of  B.  as  a  dis- 
tinct and  subsisting  estate. 

But  let  it  not  be  forgotten,  that  by  the 
union,  or  merger,  or  surrender  of  one  par- 
ticular estate,  the  union,  the  surrender,  or 
merger,  of  another  estate,  and  the  conse- 
quent destruction  of  a  contingent  remainder 
ma}^  be  effected. 

These  instances  of  the  destruction  of  con- 
tingent remainders,  must  be  confined  to  legal 
interests.  Contingent  remainders  of  trust  or 
equitable  interests,  do  not  admit  of  destruc- 
tion by  the  merger  or  enlargement  of  the 
particular  estate. 

It  remains  to  be  noticed,  that  in  Francis 
V.  Facie  (h),  already  cited,  as  the  case  of 
yl.  tenant  for  life,  wilh  remainder  to  B.  in 
tail,  with  remainder  to  A.  in  fee;  it  wns 
held  that  by  release,  A.  might  transfer  his 
remainder  'ui  fee  to  B.  who  was  the  rcmain- 

(/'•.  "  Hn!l.  Al.r.  400.  i-l.  7. 
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dcr-man  in  tail,  but  that  he  could  not 
transf(T  his  estate  ibr  life  to  jB.  This  con- 
clusion is  right,  as  applicable  to  the  techni- 
ca.1  doctrine  of  releases.  At  this  day  it  is 
highly  probable  and  almost  certain,  that 
the  release  would  be  construed  as  a  surren- 
der of  the  estate  for  life,  as  well  as  a  srant 
by  way  of  release  of  the  remainder  in  fee. 
In  one  case  A.  was  tenant  for  life,  Avith 
remainder  to  B.  in  fee,  and  A.  leased  to  C.  for 
years  :  it  is  obvious,  jB.  could  not  have  released 
to  C.  for  want  of  privity  while  he  remained 
the  tenant  of  A.  And  yet  a  release  from  A» 
and  B.  jointly  to  C.  was  held  to  operate  to 
enlarge  the  estate  of  C.  into  a  fee.  The 
only  ground  on  which  this  release  could  be 
supported  as  such,  is,  that  it  had  effect  first 
as  a  release  from  A,  to  C.  and  afterwards  as  a 
release  from  B.  to  C ;  so  that  it  first  passed 
in  construction  of  law,  the  estate  for  life, 
and  then  enlarged  the  estate  for  life  into 
a  fee-simple. 


Cases  of  Privilij,   because  a    clerwatke   Estate 
is  discharged  from  its  original  Brixity. 

It  has  frequently  been  stated,  and  will  be 
more  fully  shown,  that  a  derivative  estate 
cannot  be  enlarged  by  a  release  to  the  under- 
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lessee  while  the  estate  of  the  lessor,  who 
granted  the  estate  of  the  under-tenant,  shall 
be  continuing.  When  that  estate  shall  be 
determined,  as  it  may  be  by  merger,  surren- 
der, &c.  without  defeating  the  estate  of  the 
under-tenant ;  (for  the  rule  of  cessante  statu 
primitivo  cessat  derivativus,  admits  of  these 
exceptions :)  then  it  should  seem  from  prin- 
ciple, that  there  will  arise  a  connection 
between  the  under-tenant,  and  the  person 
who  has  the  next  vested  estate,  so  that  the 
relation  of  lord  and  tenant  will  exist  between 
them  for  the  purposes  of  waste,  surrender, 
and  merger,  and  of  consequence,  to  enable 
the  person  who  was  an  under-tenant,  and 
who  is  now  discharged  from  that  relation,  to 
become  a  releasee  in  enlargement  of  his 
estate.  This  point  will  be  more  fully  dis- 
cussed under  a  subsequent  division. 

Of  Want  of  Fiivity. 

1.  Because    there    is  mere   Privltij    of  Tenure 
for  the  sake  of  Remedy,  and  not  of  Estate. 

It  is  not  sufficient  that  there  should  be 
merely  privity  of  person  or  connection  by 
way  of  remedy,  with  the  reversioner  or  rc- 
inainder-man.  There  must  be  privity  of 
conlinuino;  estate  between  the  releasor  and 
releasee.     This  is   evideiU,  IVom   the  case  of 
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tenant  by  llie  curtest/,  who  has  (iliencd  Ins 
estate.  Thongh  he  remains,  for  some  pur- 
poses, tenant  to  the  reversioner,  as  for  in- 
stance, to  be  hablc  to  an  action  of  waste^ 
yet  as  the  privity  of  estate  has  ceased,  he  is 
no  longer  capable  of  this  release. 

The  like  observation  is  applicable  to  a 
tenant  for  years,  who  has  been  ousted  from 
his  term,  or  of  a  tenant  for  life,  who  has 
been  disseised  of  his  estate  for  life,  by  a  per- 
son who  enters  claiming  that  estate,  with- 
out disseising  the  owner  of  the  reversion  or 
remainder.  Such  termor,  for  years,  or  life, 
having  a  right  of  entry  only,  is  very  tenant, 
and  capable  of  a  release  of  rent  or  services  (c). 

But  for  the  want  of  privity  in  tenure,  and 
also  of  estate,  this  species  of  release  can- 
not be  made  to  a  quondam  tenant  for  life, 
or  tenant  in  tail,  after  the  reversion  or  re- 
mainder has  been  divested  or  discontinued 
b}'^  a  tortious  alienation,  and  while  the  re- 
version or  remainder  continues  a  mere  right 
of  entry  or  of  action. 

Also,  after  a  disseisin  of  a  tenant  for  Lie, 
merely  claiming  his  estate,  the  reversioner 
or  remainder-man  cannot  release  by  way 
of  enlargement  to  the  disseisee.  He  may 
release  the  services  to  him  in  extinguish- 
ment  of  these  services  ;  or  he  may  grant  to 

(r)  Liu.  454,  455,  456,  457,  458,  465. 
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him,  as  to  any  other  stranger,  the  remainder 
or  reversion,  admitting  it  to  be,  as  it  is  un- 
derstood to  be,  a  subsisting  estate. 

Also,  after  an  assigmiient  by  a  tenant  for 
years,  or  for  Ufe,  the  original  tenant  for 
life  may,  by  virtue  of  some  express  cove- 
nant, or  until  acceptance  of  the  assignee  as 
tenant,  remain  liable  to  rents,  covenants,  &c. 
Sec.  and  yet  he  will  be  incapable  of  a  release 
by  enlargement.  This  impediment  arises 
from  the  want  of  estate. 

The  releasor  must  also  have  an  estate  in 
remainder  or  reversion,  expectant  on  the 
estate  of  the  releasee.  Acts  proceeding  from 
a  particular  tenant  (c/),  for  the  benefit  of  a 
person,  who  has  an  estate  in  remainder  or 
reversion,  enure  in  a  different  mode  from 
this  species  of  assurance.  They  may,  ac- 
cording to  circumstances,  be  grants,  assign- 
ments, or  surrenders,  but  they  cannot  have 
efficacy  as  releases. 


2.  Of  the  Want  of  Privity^  because  the  Estate 
is  assigned. 

Ilespccting  the  capacity  of  assignees,  it 
will  be  proper  to  observe,  liiat  after  a  par- 
ticular tenant  has  assigned  all  his  estate, 
Ike  no  longer  has  an  interest  Avhich  admits  of 


(d)  Slirp.  Touch.  r.-4- 
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enlargement.  Tlie  release  must  be  to  the* 
assignee,  or  it  will  be  ineffectual.  The 
same  doctrine  also  applies  to  the  rever- 
sioner :  for  if  the  reversioner  part  with  all 
his  estate,  his  assignee  is  alone  competent  to 
make  an  available  release.  This  privity  of 
estate  must  continue,  till  the  release  is- 
made :  therefore,  if  tenant  for  life,  or  in 
tail,  assign  all  his  estate,  he  is  no  longer 
capable  of  a  release.  To  be  effectual,  the 
release  must  be  made  to  the  assignee  (e). 
But  when  the  tenant  for  life,  or  in  tail, 
creates  a  particular  estate,  and  retains  a  re- 
version, then  the  privity  still  continues  be- 
tween him  and  the  person  in  remainder  or 
reversion  ;  and  for  that  reason,  the  tenant 
for  life,  or  in  tail,  may  still  be  a  releasee. 

And  wherever  a  release  would  be  good,^ 
as  from  the  donor,  if  he  remained  the 
owner,  it  will  be  good  if  made  by  his 
heirs  or  assigns,  while  they  continue  owners  ; 
and  as  to  his  assigns,  whether  they  have  the 
whole  or  only  part  of  the  estate. 

So,  whenever  a  release  would  have  been 
good  to  a  lessee  or  donee,  before  assign- 
ment, it  will,  after  assignment,  be  good  to 
his  assignee.  But  it  is  observable  that  no 
one  can  be  the  assignee  of  the  lessee  or 
donee,  unless  he  hath  all  the  estate ;  for  if 
anv  reversion  remain  in  the  lessee  or  donee, 

{e)  I  Inst,  273. 
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there  is  not  any  assignee,  and  consequently 
the  privity  remains  between  the  lessor  and 
lessee,  donor  and  donee,  &c. 

That  an  alienation  (/ )  may  deprive  a  te- 
nant of  his  capacity  to  receive  a  release,  he 
must  have  parted  with  all  his  estate.  As 
often  as  he  creates  a  derivative  interest, 
and  retains  a  reversion,  he  has,  in  point  of 
law,  his  former  estate,  subject  only  to  the 
estate  of  the  under-lessee,  and  this  deriva- 
tive interest  is  not  any  impediment  to  his 
acceptance  of  a  release. 

The  tenancy  between  him  and  the  rever- 
sioner or  remainder-man,  still  continues, 
and  at  the  same  time  a  new  tenancy  is  cre- 
ated between  the  owner  of  the  particular 
estate,  and  those  who  derive  an  interest  out 
of  his  estate ;  and  the  last  lessor  (being  the 
particular  tenant)  may  release  to  his  own 
tenant,  by  way  of  enlargement,  or  may  ac- 
cept a  release  by  way  of  enlargement  from 
the  person  who  has  a  reversion  or  remainder 
-expectant  on  his  own  estate. 

(/)  Dy.  4.  Arg.     Shep.  Touch.  326. 
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3.  Of  want  of  Prmttj,    became   (here   is   not 
any  Estute^  but  merehj  a  Right  or  Interest. 

It  is  also  necessary,  as  may  be  inferred 
from  Ibrmer  observations,  that  the  releasor 
should  have  a  vested  estate.  A  mere  right 
or  title  of  entry,  or  a  contingent  remain- 
der, or  an  interest  by  executory  devise,  or 
an  interesse  termini,  does  not  confer  the  right 
of  granting  an  estate.  Such  an  interest,  when 
the  person  is  ascertained,  may  be  released 
by  way  of  extinguishment  of  the  right  or 
interest :  but  a  release  by  the  owner  of  such 
interest,  cannot  have  effect  in  the  mode,  in 
which  the  release  in  enlargement  of  estate 
must  operate ;  that  is,  by  transferring  an 
actual  estate. 

It  follows,  that  this  assurance  is  not  pro- 
per for  persons  having  mere  rights  of  en- 
try or  of  action.  That  a  release  in  enlarge- 
ment of  estate  may  be  good,  it  must  pro- 
ceed from  a  person  who  has  a  seisin,  to,  or 
in  favour  of  his  own  tenant,  or  of  a  person 
connected  vrith  him  in  privity  of  estate, 
consequendy  of  a  person  who  has  a  vested 
interest. 

Therefore,  if  A.  be  tenant  for  life,  re- 
mainder to  B.  for  hfe,  remainder  to  C.  m 
fee,   and  A.  be    disseised,   this  in  ordinary 
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cases,  is  a  disseisin  of  those  in  remainder ; 
and  while  the  disseisin  conlinucs,  no  release 
of  estate,  to  operate  by  way  of  enlargement, 
can  be  made  with  eifect  by  B.  to  A.,  or  by 
C.  to  either  of  them. 

The  lUniosl  effect  which  a  release  between 
these  parties  can  have,  is  to  extinguish  a 
reserved  rent,  or  service,  as  already  no- 
ticed. 

So,  if  the  disseisor  make  a  lease  for  life,  a 
release  from  the  disseisee  to  the  lessee  for 
life,  will  not  operate  by  enlargement ;  for  no 
estate  remains  in  the  disseisee.  The  proper 
assurance  between  these  parties  is  a  confir- 
mation (g)  of  tide;  and  the  release,  it  is 
assumed,  may  operate  as  such  confirmation. 

The  observations  which  show  the  differ- 
ence between  the  union  in  one  and  the 
same  person,  of  two  terms  of  years,  as  dis- 
tinguislied  fiom  the  union  of  a  term,  and 
an  interesse  iennini,  should  be  considered  as 
relevant  to  this  head. 

And  though  it  be  true,  that  no  interest, 
unless  it  confer  a  vested  estate,  can  be  en- 
larged by  release ;  and  that  an  interesse  ter- 
mini,  or  a  contingent  remainder,  or  an  in- 
terest by  way  of  executory  devise,  or 
springing  or  future  use,  cannot  be  enlarged 
by  release,    while  the   interest   continues  in 
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an  cxeculoiy  slate  ;  yet  the  moment  the  in- 
terest becomes  vested,  and  confers  an  estate, 
the  estate  conferred  by  this  interest  will  be 
capable  of  enlargement  by  release. 


4.  Of  the  Want  of  Privity,  because  the  Estate 
is  derived  out  of  a  mesne  subsisting  Estate, 


From  former  observations  it  may  be  col- 
lected, that  the  creation  of  a  derivative  inte- 
rest, by  the  particular  tenant,  will  not  dis- 
qualify that  tenant  to  receive  a  release ;  and 
that  the  creation  of  a  particular  estate  by  a 
reversioner  or  a  remainder-man,  will  not 
incapacitate  him,  to  enlarge  the  estate  of  the 
tenant  in  the  original  lease,  or  under  the 
original  particular  estate.  On  the  other 
hand,  the  reversioner  or  remainder-man, 
cannot,  by  release,  enlarge  a  particular  es- 
tate created  out  of  another  particular  estate, 
as  in  the  instance  of  a  lessee  who  makes  an 
under-lease  (A).  The  estate  of  the  under- 
lessee  cannot  be  enlarged,  at  least  while  the 
particular  estate  shall  be  subsisting  and  in- 
terposed;  for  the  privity  during  that  period 
will  be  between  the  lessee  in  the  under- 
lease, and  his  lessor  :  and  not  between  the 
under-lessee   and   the   person  who  hath  tlie 

(//)  I  Inst. 
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reversion  or  remainder,  expectant  on  that 
interest,  wliich  originally  was  the  particular 
estate. 

Hence  the  observation  of  Lord  Coke, 
that  if  A.  make  a  lease  to  B.  for  life,  and 
B.  maketh  a  lease  for  years,  and  after,  A. 
releaseth  to  the  lessee  for  years,  and  his 
heirs,  this  release  is  void  to  enlarge  the 
estate ;  because  there  is  no  privity  between 
A.  and  the  lessee  for  years. 

And  again,  if  a  man  make  a  lease  for 
twenty  years,  and  the  lessee  make  a  lease 
for  ten  years,  if  the  first  lessor  doth  release 
to  the  second  lessee,  viz.  the  lessee  for  ten 
years,  and  his  heirs,  this  release  is  void, 
for  the  cause  aforesaid.  For  tlie  same  cause, 
if  the  donee  in  tail  make  a  lease  for  his 
own  life,  and  the  donor  release  to  the  lessee 
and  his  heirs,  this  release  is  void  to  enlarge 
the  estate. 

In  Sheppard's  Touchstone,  233,  the  same 
point  is  applied  to  a  release  to  the  donee 
after  he  hath  made  a  lease  for  his  own  life ; 
but  with  reference  to  the  law  as  now  set- 
tled, the  latter  point  must  be  considered 
as  untenable.  It  was  in  all  probability 
grounded  on  the  doctrine  of  Littleton  (i),  now 
exploded,  that  a  grant  by  a  tenant  in  tail 

(?)   Lilt.   s.    G13.     Toohc   V.  MuclnUw  Chalce,  -2  Lor.l  Was 

Glasscock,  \  Saunders's  Hep. 250.  moiid,  778. 
Seym<mr\  caRu,     lu   Ufj).    9O. 
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of   all    his    estalo,  was  a  grant  only  Ibr  his 
life. 

A  change    of  circumstances    by    merger, 
surrender,  or  forfeiture,  in  that  estate  which 
originall}^  was  ihe  parlicular  estate,  may,  it 
is    apprehended,  place   the    under-lessee    in 
a    situation   to   receive    ii    release   from  the 
owner  of  the  original    reversion  or   remain- 
der ;  but  allhough  there  be  no  privity   be- 
tween an  under-lessee,  and  the  owner  of  the 
reversion    or    remainder    expectant    on   the 
estate  of  the  lessor  of  such  under-lessee ;  yet 
if  the  reversioner  or  remainder-man  makes 
a   lease   for  life,  or  gift   in  tail,   the  lessee 
under  such  lease,  or  the  donee  under  such 
gift,    becomes    the  owner  of  the   immediate 
reversion,  and  will  be  in  a  situation  to  en- 
large the  estate  of  the  tenant  of  the  origi- 
nal particular   estate.     Thus    there   will    be 
an  increase  of  interest  in  that  relative  con- 
nection   of  the    tenants,  which    creates   the 
necessary   privities,  and  the  following  con- 
sequences will   result :  If  /L  lease  to  B.  for 
life,  and  he  under-leases  to  C\ — B.  may  re- 
lease  to  C,  his  own   tenant,  or  A.  may  re- 
lease to  B.,  since   B.    is   his  tenant ;  but  a 
release  from  A.  to  C,    while    tenant  to   B., 
will  not  be  available.     Again,  suppose  A.  to 
lease  to  B.,  and   afterwards  to  lease  to    C. 
for  life,  or  to  make  a   gift  to    him  in  tail, 
^.  may  release   to  B.  or  to  C,   for  each  of 
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them  is  his  tenant;  and  C.  as  well  as  A. 
may  release  to  B.,  for  B.  is  immediate  te- 
nant to  A.  while  C.  is  tenant  to  him  under 
a  remote  interest.  The  most  obvious  case 
for  enlargement,  is  a  release  from  a  lessor 
to  his  own  lessee  :  and  a  bargain  and  sale,  or 
lease  for  a  year  is  adapted  to  these  circum- 
stances ;  for  the  lease  for  a  year  creates  a  par- 
ticular estate,  leaving  an  immediate  rever- 
sion in  the  lessor ;  and  by  the  release,  that 
reversion  is  granted  to  the  lessee,  in  enlarge- 
ment of  his  estate,  taken  under  the  lease, 
or  bargain  and  sale;  and,  as  has  already 
been  shewn,  the  object  of  the  lease  for  a 
year,  with  a  view  to  its  practical  utility, 
is  generally  to  create  an  estate  which  may 
be  enlarged  by  release ;  and  in  many  cases, 
as  when  the  purchaser  is  already  the  owner 
of  a  particular  estate,  under  an  old  term 
of  years,  to  have  certain  and  more  modern 
evidence,  by  the  creation  of  a  new  term, 
that  there  is  an  estate  which  may  be  a  proper 
foundation  for  the  release. 

But  when  the  owner  of  a  particular  estate 
creates  an  under-lease,  either  for  years  or 
for  life,  the  privity  of  estate  is  between 
him  and  his  tenant.  The  estate  of  his  tenant 
may  be  enlarged  by  a  release  from  him, 
but  it  cannot  be  enlarged  by  a  release  fiom 
the  owner  of  the  original  reversion  or  re- 
mainder, while  he  has  an  (^state  expectant 
ou    the   intercot   of   that  person    by    M'honi 
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ibis  under-lease  was  made ;  bul  as  has  al- 
ready been  observed,  if  A.  be  tenant  for 
life,  with  remainder  to  B.  in  fee,  and  /l. 
create  an  estate  for  years,  or  derivative 
estate  for  hfe  to  C,  by  Avay  of  under-lease, 
A.  is  still  capable  of  a  release  from  B.  for 
the  privity  of  cslate  slill  continues  between 
them . 

This  privity  also  may  be  changed  from 
A.  to  C,  so  that  C.  may  be  capable  of  a 
release;  and  therefore,  if  the  estate  of  C. 
be  enlarged  by  release  from  A.,  the  estate 
of  C.  may  afterwards  be  enlarged  by  a  re- 
lease from  B.,  for  C.  becomes  the  tenant  of 
B.,  in  consequence  of  receiving  the  estate 
of  A.  It  was  in  this  mode  that  a  release 
was  supported  from  A.  and  B.  in  favor  of 
C,  when  A.  was  tenant  for  life,  remainder 
to  B.  in  fee,  and  A.  granted  to  C.  for  5^ears, 
and  afterwards  A.  and  B.  joined  in  a  release 
to  C.  (k) ;  for  this  release  operated  first  as 
the  release  of  the  tenant  for  life,  to  his  own 
tenant;  and  secondly,  as  a  release  from  the 
remainder-man  or  reversioner,  to  the  under- 
lessee,  tlius  become  immediate  tenant  to 
the  reversioner  or  remainder-man  by  the 
purchase  of  the  estate  of  A.  and  the  con- 
sequent merger,  or  rather  consolidation 
of  his  own  estate  for  years.  By  this  opera- 
tion, the  privity   between   A.  and  C.  ceased, 

(/r)  Sliep.  Touch.  323. 
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and  in  an  instant  a  new  privity  was  created 
between  C.  and  B.,  now  bearing  to  each  other 
the  relation  of  lord  and  tenant,  or  tenant 
and  reversioner  or  remainder-man.  Let  it  be 
called  to  mind,  that  though  the  estate  of  A. 
may  be  merged  or  forfeited,  sa  as  to  be  ex- 
tinguished in  the  estate  of  JB.,  such  mer- 
ger, surrender,  or  extinguishment,  will  not 
give  any  right  to  B.  to  receive  the  re?it 
from  C,  or  take  advantage  of  the  cove- 
nants or  conditions  annexed  to  the  estate 
of  C.  (0 

This  has  been  said  to  be  for  want  of 
privity ;  a  better  reason  perhaps  is,  it  is 
for  want  of  a  right  to  the  identical  rever- 
sion ;  for  this  right  and  the  other  benefits 
were  annexed  to  a  reversion  which  is  ex- 
tinguished. May  not  C.  (w)  surrender  to  B.  ? 
It  should  seem  he  may ;  and  if  he  may 
surrender,  there  is  not  any  well  founded 
reason  against  his  capacity  of  receiving  a 
release  from  !>,,  in  enlargement  of  his  es- 
tate. In  short,  the  case  in  .Sheppard's 
Touchstone,  does  in  effect  decide  that  there 
is  a  privity  sufficient  to  support  a  release. 
And  at  the  common  law,  the  grant  of  B. 
after  the  merger,  surrender,  or  extinguish - 
meat  of  the  estate  of  A.,  woukl  not,  it  is 
apprehended,  have  been  gootl,  without  the 
attornment  of  C 

(/)  tVcb!/  V.   liubiiU,  3  'IVnu  {m)     Mwv    /l.'s     e>hitc      is 
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AVliilc  the  estate  of  A,  continued,  and  at- 
tornment was  necessary,  he  was  the  proper 
person  to  attorn  to  the  grant  of  B. ;  but 
when  A.  no  longer  retained  the  estate, 
the  principles  of  tenure  required  that 
there  should  be  the  attornment  of  C.  If 
this  were  so,  there  would  be  privity  of  estate 
between  B.  and  C. ;  at  least  for  some  pur- 
poses, although  there  was  the  want  of  privity 
of  contract.  Therefore,  though  no  authority 
for  the  point  may  be  found,  there  seems 
good  reason  to  suppose,  that  a  release  from 
B,  to  C.  would  be  good  after  the  impedi- 
ment arising  from  the  estate  of  A.  was  re- 
moved :  and  indeed  the  case  in  Sheppard's 
Touchstone  seems  a  sufficient  authority  for 
this  purpose. 

The  observations  respecting  rents,  cove- 
nants, &c.  must  be  understood  of  the  com- 
mon law.  By  a  statute,  4  Geo.  2.  c.  28. 
remcdv  is  Q;iven  in  certain  cases  for  rents 
against  under-lessees,  notwithstanding  a 
surrender,  and  the  acceptance  of  a  new 
estate,  for  the  purpose  of  renewing  their 
leases. 


4.  0/  the  JVant  of  Frixitij^  because  the  Estate 
is  determined. 

Athlij,  For  the  sake  of  illustration  of  the 
general   principles    which    govern  this    doc- 
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trine,  and  to  preserve  the  order  of  arrange- 
ment, it  may  be  observed,  that  the  posses- 
sion which  a  person  formerly  tenant  for 
years  has  by  sufferance,  and  who  is,  wilhout 
much  attention  to  technical  accuracy,  deno- 
minated a  tenant  by  sufferance,  cannot  be 
enlarged  by  a  release.  The  reason  is  ob- 
vious :  he  has  a  mere  naked  possession  ;  and 
no  estate;  no  privity.  So  after  the  deter- 
mination of  the  interest  of  any  other  par- 
ticular tenant,  such  quondam  tenant  has 
not  any  estate  capable  of  enlargement. 


Concluding  Observations. 

Whenever  any  difficulty  arises  in  giving 
effect  to  an  instrument,  as  a  release,  for  want 
of  privity  of  estate,  or  for  want  of  any 
prior  estate,  it  will  be  proper  to  consider 
whether  the  instrument  intended  as  a  re- 
lease may  not  operate  in  some  other  mode, 
viz.  as  a  surrender,  appointment,  grant,  or 
covenant  to  stand  seised,  a  confirmation,  or 
a  release  of  ri2:ht.  AVhenever  circumstances 
will  admit  of  its  operating  in  either  of  these 
modes,  the  decisions  of  modern  times,  in- 
deed the  general  rules  of  construction,  and 
the  principles  of  law.  Justify  the  e.\p( ela- 
tion that  the  operation  of  the  instrument 
may  be  supjmrfcd,  in  either  (U'  those  modes, 
whiche^ver   Avil!     oi\'(*    rllVei     id    t'^"    ;r(Mieral 
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or  iinmcdialc  object  of  the  parlies  to 
change  ihe  title  from  ihe  intended  releasor 
lo  the  intended  releasee. 

The  complex  doctrine  involved  in  the 
learning  on  releases,  strongly  enforces  the 
prudence  of  adhering  to  the  practice  of 
making  a  lease  for  a  year,  as  the  foundation 
for  a  release,  instead  of  relying,  as  is  some- 
limes  done,  from  motives  of  oeconomy  on 
a  release  to  the  assignee  of  a  mortgage 
term,  or  some  ancient  estate,  long  since 
created ;  so  that  the  release  could  ope- 
rate in  that  mode  only,  under  the  common 
law  learning,  applicable  to  releases,  with- 
out the  md  of  those  more  simple  rules,  to 
which  a  lease  and  release,  as  parts  of  the 
same  assurance,  owe  their  origin  and  intro- 
duction into  practice. 

In  practice,  it  should  never  be  forgotten, 
that  one  of  the  great  advantages  of  a 
lease  for  a  year,  as  part  of  the  same  as- 
surance with  a  release,  is,  that  the  lease  for 
a  year  enables  the  releasee  to  give  from  his 
own  title  deeds,  certain  evidence  that  he 
had,  at  the  date  of  the  release,  an  estate 
capable  of  enlargement  by  release. 
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Of  the  Form  of  the  Lease  for  a  Year. 

In  order  to  a  review  of  the  form  of  the 
lease,  it  will  be  in  course  to  consider, 

1st,  The  date. 

2dly,  Who  are  the  proper  parties. 

3dly,  The  consideration  on  which  the  lease 
must  be  grounded. 

4thly,  Who  may  be  the  grantor. 

othly,  The  formal  words  of  grant. 

6thly,  Who  may  be  the  grantee. 

Tthly,  Of  what  parcels  there  may  be  a 
bargain  and  sale,  and  the  cautions  to  which 
attention  must  be  paid  in  describing  the 
parcels. 

8thly,  The  habendum. 

9thly,  The  reservation  of  rent. 

lOthly,  The  declaratory  clause ;  shewing 
the  intention  with  which  this  assurance  is 
made. 

1.  Of  the  Bate. 

The  lease  for  a  year  is  generally  dated  on 
the  day  next  before  the  day  of  the  date  of 
the  release.  It  is  ordinarily  also  exe- 
cuted by  each  person,  grantor  in  the 
lease,  before  the  excciUion  by  that  per- 
son   of    the    indenture    ol    release     ground- 
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cd  on  the  lease.  This  is  tlie  correct  prac- 
tice, and  should  be  observed,  as  closely  as 
circumstances  will  admit. 

The  material  point  is,  that  the  lease  for 
a  year  should  give  a  vested  estate,  capable 
of  enlargement,  and  be  subsisting  at  least  in 
legal  intendment  as  a  vested  estate,  prior  to 
the  execution  of  the  deed  of  release.  This  is 
evident  from  all  the  preliminary  observa- 
tions, in  which  the  nature  and  objects  of 
this  assurance  have  been  considered. 

Of  course,  no  objection  can  arise  from 
the  circumstance  that  the  lease  for  a  year  is 
dated  at  a  more  distant  period  than  one  day 
prior  to  the  date  of  the  release. 

Sometimes,  indeed,  even  in  modern 
practice,  there  is  an  interval,  in  point  of 
date,  of  a  day  between  the  day  of  the  date 
of  the  lease,  and  the  day  of  the  date  of 
the  release,  instead  of  having  the  lease  and 
release  dated  on  successive  days.  This 
happens  from  the  caution  of  not  dating 
the  deed  of  lease  or  release  on  a  Sunday. 
But  a  deed  dated  or  even  executed  on  a 
Sunday,  is  binding,  and  free  from  all  well 
founded  objection.  The  statute  for  the 
better  observance  of  the  Lord's  day  (/), 
applies   to   process   and  proceedings  of  the 

(/)  29  Charles  2d,  c.  7. 


ON  LEASE  AND  RELEASE.  36» 

courts,  and  dealings  in  the  course  of  trade, 
and  not  to  the  private  transactions  of  indi- 
viduals, as  between  themselves  by  way  of 
conveyance;  without  the  interposition  of 
the  courts  (w),  as  is  the  case  with  fines  and 
recoveries ;  transactions  which  are  invali- 
dated by  the  rules  of  the  common  law, 
when  they  appear  to  have  taken  place  on  a 
Sunday,  which  is  considered  as  a  dies  non 
juridicus  (w). 

Sometimes  also  the  lease  and  release  are, 
from  inadvertence,  dated  on  the  same  day ; 
and  it  has  been  decided,  that  the  assurance 
is  good,  by  giving  priority  to  the  lease  for 
a  year  (o). 

Supposing  it  should  appear  in  evidence 
that  the  lease  and  release  were  both  exe- 
cuted on  the  same  day,  but  the  release 
was  executed  before  the  lease  for  a  year :  it 
is  highly  probable,  that  even  under  these 
circumstances,  the  court  would  support  a 
title  derived  under  these  instruments.  The 
lease  and  release  are  parts  of  the  same  assur- 
ance ;  and  the  court  might  well  decide, 
that  the  execution  of  the  several  instni- 
nicnts  was  to   be  considered  as   one   enlire 


(r«)  Drunj  v.   Dcfonfaiuc,   i  (o)  Freeman,  251.   Tai/lur  v. 

Taunt.  131.  Horde,  1  Burr.  106,  107. 

(n)  Wing;ilc  Maxims,  No. 


3(J4  ON  LEASE  AND  RELEASE. 

transaction,  and  that  the  law  gave  priority^ 
in  its  construction,  to  the  execution  of  the 
lease  for  a  year  (p). 

Many  authorities  may  be  found  which 
afford  a  principle  for  such  arrangement. 
Thus  a  lease,  release,  fine,  and  recovery, 
or  a  fine  and  declaration  of  uses,  operating 
by  way  of  appointment,  are  parts  of  the 
same  assurance  (q).  In  considering  their 
effect,  no  regard  is  had  to  the  priority  of  date 
of  one  instrument  before  the  other.  So  a  lease 
and  release,  considered  separately,  would 
operate  simply  as  a  rightful  conveyance, 
yet  taken  in  connection  with  a  subsequent 
fine,  forming  part  of  the  same  assurance, 
and  levied  in  pursuance  of  a  covenant  or 
agreement  in  the  release,  will  operate  by 
discontinuance  (r). 

In  some  cases  there  may  be  a  mistake 
in  dating  the  lease  and  release,  by  giving 
priority  of  date  to  the  release,  instead  of 
the  lease.  Under  these  circumstances,  the 
recital,  in  the  release  of  the  lease,  would  in 
all  probability  be  a  foundation  for  averring 
the  prior  delivery  of  the  lease  for  a  year  ; 

{}))  CrumxvcU's  Case,  2  Rep.  (/)    Doc    on    the   demise   of 

74,  b.  75.  Odkinie  v.   Whitehead,  2  Burr. 

((/)  Ferrers  v.  Fcrmer,  Cro.  703,   as  contrasted    with    Scy- 

Jac.  643.     Seliuyn   v.  Seluyn,  mour's  Case,  10  Rep.  96. 
2  Bur.  1131.  Herring  v.  Broxai, 
2  Show. 185. 
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thus  making  it  a  good  and  sufficient  ground- 
work for  the  release,  or  the  recital  would 
be  evidence  of  a  separate,  distinct,  and  ante- 
cedent release  (s) :  and  the  rule  of  law  ad- 
mits, that  a  party  may  plead  a  deed,  as 
dated  on  one  day,  and  first  delivered  on 
another  day  (/). 

For  the  date  of  a  deed  is  not  conclusive : 
on  the  contrary,  the  time  of  actual  execu- 
tion may  be  shewn  either  by  the  person 
who  adduces  the  deed,  or  the  person  who 
resists  or  questions  its  operation.  Thus,  in 
Loi'd  Sal/  and  Sdc's  case  {a),  the  time  of  the 
execution  of  a  deed,  declaring  the  uses  of 
a  fine,  was  shewn,  with  a  view  to  impeach 
the  validity  of  a  recovery.  The  recovery, 
however,  was  supported  by  a  fine,  levied 
after  the  recovery  was  sufilcred,  so  as  to  have 
relation  to  a  time  antecedent  to  the  re- 
covery. Also  the  time  of  the  execution  of 
a  lease  may  be  sliewn  {w)  to  prove  that  the 
lease  was  delivered  after  the  day  of  the 
date,  so  as  to  be  a  lease  of  a  present  inte- 
rest, and  not  a  reversionary  lease.     Also  the 


(i)  Wightwick's  Exch.  licp.  expressed  in  the  deed   was  rc- 

{t)    House    V.    Laxtoii,    Cro.  fened  to  for  tlic  purpose  olcoii- 

Eliz,   8go.     Stone   v.   Bui//c,  3  stnictiou,    tlioiigh   it  was    ileli- 

Lev.    3480     Comyns's   Digest,  vered  on  a  subsequent  day. 

Facts,   B,  3.     Doc  V.  Ddj/,  10  (»)  10  Mod.  40. 

Last,  427,   ill   which   the  date  (a)  East's  Rep.  427. 
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time  of  the  execution  of  a  deed  may  be 
shewn,  to  make  out  the  fact,  tliat  the  free- 
hold was  not  granted  in  futiiro,  as  the  deed 
imports ;  but  that  the  first  delivery  of  the 
deed  was  after  the  time  expressed  for  the 
commencement  of  the  estate,  so  that  the 
freehold  passed  immediately  from  the  deli- 
very of  the  deed. 

Indeed,  in  Barker  v.  Keate  (v),  North 
said,  "  that  when  things  are  done  in  the 
"  same  instant,  they  would  transpose  them 
"  and  suppose  a  precedency ;  it  being  to 
"  support  common  assurances :  and  he  also 
**  said,  he  had  known  it  ruled  several 
"  times,  that  a  lease  and  release  in  the 
"  same  deed,  was  a  good  conveyance,  for 
"  priority  should  be  supposed/' 

Language  to  the  same  effect  will  be  found 
in  Cromweirs  case  {w). 


Of  the  Parties  to  the  Lease  for  a  Year. 

2dly,  All  persons  who  are  to  convey  any 
estate,  and  could  not  convey  that  estate 
at  the  common  law  without  livery  of 
seisin,  must  necessarily  be  lessors  or  gran- 
tors in   the  lease.      This   instance  may    be 

0)  Freeman,  250.  (rr)  2  Rep.  7^  75- 
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tmderstood,  as  that  alone  in  which  there 
is  any  absolute  occasion  lor  a  lease  for  a 
year  from  conveying  parties,  since  under 
any  other  circumstance,  the  intended  con- 
veyance may  operate  as  a  grant. 

It  is  equally  necessary  that  the  person 
or  persons  to  whom  the  release  is  to  be 
made,  should  be  the  lessees  in  that  part  of 
the  assurance  now  under  consideration. 

The  very  foundation  of  the  release  is 
the  lease;  and,  as  it  has  been  already  ob- 
served, the  lease  is  used  merely  to  super* 
sede  the  necessity  of  livery  of  seisin,  in 
short,  to  create  an  estate,  capable  of  en- 
largement, instead  of  passing  the  freehold 
immediately  by  livery  of  seisin. 

In  strictness,    therefore,    the   omission    in 
the  lease  of  those  persons,  who  might  trans- 
fer their  estate    by  grant,    without  hvery  of 
seisin,  is  not  so  material  as  to  raise  an  ob- 
jection   to    a    title ;    for    the    release    may 
operate    as   a    grant,    though   it   cannot   be 
effectual  as  a  release,  and  it  may  as  to  some 
persons  operate  as  a  release,  and  as  to  others 
as  a  grant.      And    it   should  seem    that   in 
all  conveyances  by  persons  who  are  merely 
cestuis    que    trust,    the    lease    for    a    year    is 
not    essentially  necessary    as    part   of   their 
assurance,    since   at  the  common  l.iw,   they 
could    not    have     conveyed    by    livery    of 
seisin.     Any  instrument  which  expresses   an 
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inlcnlion  lo  transfer  llic  beneficial  own- 
ership from  one  person  to  another,  is 
cfiective  in  a  court  of  equity  (i).  But 
Irorn  caution,  it  is  the  uniform  practice 
of  conveyancers  to  make  the  ccstuis  que 
trust,  and  all  persons  who  arc  to  join  in 
the  release  as  conveying  parties,  lessors  in 
the  lease.  And  by  a  gentleman,  whose  ex- 
perience entitles  his  opinion  to  the  utmost 
respect,  a  doubt  has  been  expressed  whether 
a  conveyance  can  be  made,  by  a  cestui  que 
trust,  without  a  lease  and  release,  if,  under 
similar  circumstances,  a  lease  and  release 
would  be  requisite  to  convey  the  legal 
estate.  This  doubt  is  evidendy  founded 
on  a  rule  to  be  found  in  the  Reports,  that 
equitable  estates  are  to  be  conveyed  in  the 
same  manner,  &c.  as  legal  estates.  The 
rule,  however,  can  never  be  reasonably 
carried  to  the  extent  of  requiring  a  feoff- 
ment, a  lease  and  release,  or  inrolment  as 
part  of  a  bargain  and  sale.  Courts  of  equity 
look  to  the  substance,  rather  than  the  form  : 
and  the  intention  to  convey,  clearly  mani- 
fested by  the  language  of  the  deed,  is  the 
substance,  while  the  mode  of  conveyance  is 
merely  for?}i.  Courts  of  law  relax  as  much 
as  possible  from  the  strict  rules  which  require 

(a)    Francis's   Maxims,    53.      the  act."     Biydgcs  v.  Briidgcs, 
"  Equity  regards   not   the  cir-      3  V'es.  jun.  120. 
cumstancc,  but  the  substance  of 
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particular  forms  to  be  observed.  On  an  equi- 
table interest,  the  deed  operates  as  a  con- 
Ye3^ance  of  a  different  nature.  It  is  merely 
on  account  of  principles  of  tenure,  and  to 
comply  with  the  established  rules  of  law, 
depending  on  reasons  which  no  longer  exist, 
that  livery  is  essential  to  a  feoffment,  that  a 
bargain  and  sale  shall  be  enrolled  :  and  tliat 
the  freehold  in  possession  of  lands  shall 
not  pass  merely  by  a  grant,  without  fast  cre- 
ating a  particular  estate  to  be  enlarged  by 
the  grant.  Trust  estates  are  not  within 
the  induence  of  these  rules,  nor  do  they 
in  any  view,  governed  by  principle,  require 
the  application  of  these  rules  («).  It  seems 
to  carry  the  analogy  too  far,  to  require 
that  the  identical  mode  of  assurance, 
proper  for  passing  a  legal  estate  in  lands, 
should  be  observed  in  passing  the  equitable 
interest  in  the  lands.  Besides,  when  the 
court  is  in  the  habit  every  day  of  decid- 
inii  that  an  irregular  and  informal  inslru- 
ment,  (even  a  mere  contract  for  sale,) 
will  change  the  equity  from  one  person 
to  another,  so  as  to  convert  the  owner 
of  the  legal  estate  into  a  trustee  for  a 
person  who  has  by  these  means  become  bene- 
ficially interested  ;  is  it  too  much  to  con- 
clude that  the  court  would  deny  to  a  formal 
instrument  of  grant,  the  operation  of  chang- 
ing  the    ec^uitable    interest   of    one    person 

(a)  JVrig/a  V.  Ji^ri^/ii,  i  Vcs-.  409. 
VOL.    IL.  B    B 
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from  him  inlo  another  person,  according  to 
the  intention  expressed  in  the  instrument? 
And  whoever  traces  the  decisions  of  courts 
of  equity,  it  is  apprehended,  will  find  suffi- 
cient reason  to  be  satisfied  that  the  equita- 
ble estate  may  be  changed  from  one  person 
to  another  by  mere  grant,  without  those 
ceremonies  of  livery,  enrolment,  a  lease  to 
precede  a  release,  which  are  founded  on 
principles  of  tenure. 

It  is  a  rule  of  courts  of  equity,  that 
the  fee  may,  when  the  intention  requires 
it,  pass,  without  a  limitation  to  the  heirs  ; 
and  if  these  courts  dispense  with  words 
of  express  limitation,  so  essential  to  the 
extended  operation  of  a  conveyance  at  the 
common  law,  what  reason  is  there  for  a 
strict  adherence  to  those  rules  of  law  which 
require  a  particular  mode  of  assurance, 
on  grounds  peculiar  to  legal  estates,  and 
to  the  laws  of  tenure,  by  which  the  mode 
of  conveying  these  estates  is  regulated  ?  It 
should  seem  then  safe  to  conclude,  in  re- 
gard to  the  conveyance  of  equitable  inte- 
rests, that  a  lease  for  a  year  is  used  from 
analogy,  rather  than  principle,  or  neces- 
sity ;  and  that  any  interest  merely  equi- 
table, as  it  may  pass  without  livery  of  seisin 
may  pass  by  a  single  deed,  operating  in 
the  nature  of  a  grant,  and  without  enrol- 
ment or  other  external  ceremony. 

Persons    who    are    merely    to    release    a 
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right  or  tiile,  or  collateral  charge,  eve^ 
at  law,  are  never,  merely  on  that  account, 
made  parties  to  the  lease,  ^hen  it  is  pre- 
pared with  due  attention  to  form.  At  the 
same  time  it  is  safer  to  n^ake  such  persons 
parties,  especially  in  doubtful  cases,  than  to 
omit  them  :  and  in  taking  a  release  from 
an  heir  at  law,  in  confirmation  of  the  title 
of  a  devisee,  or  to  supersede  the  necessity 
of  proving  the  will;  and  also  when  former 
owners  become  parties  to  release  some 
charge  or  incumbrance,  or  to  afford  evji- 
dence  of  earlier  transactions  ;  it  is,  in  all 
cases,  advisable  to  have  the  conveyance  by 
lease  and  release,  rather  than  a  simple 
release  of  right,  or  a  confirmation. 

Under  this  head  it  is  also  to  be  called  to 
mind,  that  it  is  of  the  essence  of  the  assur- 
auce  by  lease  and  release,  that  the  grantor 
in  the  lease  for  a  year,  when  it  is  to 
operate  by  way  of  bargain  and  sale,  through 
the  medium  of  the  Statute  of  Uses,  should 
be  a  person  who  may  stand  seised  to  an 
use :  hence  it  is  necessary  that  the  grantor 
should  have  a  seisin  of  the  inheritance,  or 
at  least  of  the  freehold  :  for  an  use,  or  a  trust 
of  a  term  for  years,  will  not  be  executed 
by  the  statute  of  27  Hen.  8.  Tlic  slatule 
is  confined  in  its  operation,  to  those  who 
have  a  seisin.  It  has  also  been  said  that 
though    a    cor[)oration     may    give    a     use, 

n   H  2 


372  ON  LEASE  AND  RELEASE. 

yet  a  corporation  cannot  stand  seised  to  a 
use  (7/):  an  absurd  distinction  ;  a  distinclion 
in  words,  rather  than  substance.  Thus  a 
bargain  and  sale  in  fee  from  a  corporation 
has  been  supported,  because  a  corporation 
may  give  a  use  (2).  It  has  always  been 
doubted,  whether  a  bargain  and  sale  for 
years,  from  a  corporation,  would  give  a 
vested  estate  by  force  of  the  statute  of 
uses;  and  hence  the  practice  even  at  this 
day,  is  for  corporations  to  convey  by  feoff- 
ment, or  by  lease,  at  the  common  law,,  to 
be  perfected  by  entry,  and  a  release  ground- 
ed on  the  lease  for  a  year,  made  after  the 
completion  of  the  lease  by  entry. 

The  general  rule  is,  that  all  persons, 
T^ho  liave  a  seisin  of  an  estate  of  inherit- 
ance or  of  freehold,  even  without  the  excep- 
tion of  tenants  in  tail,  may  stand  seised 
to  an  use.  It  will  be  sufficient  then  in  this 
place  to  refer  to  the  observations  which 
may  be  found  in  other  parts  of  this  work  (a); 
for  the  persons  who  may  not  stand  seised 
to  an  use,  and  for  a  more  enlarged  and 
detailed  discussion  of  the  ground  on  which 
the  disabilitv  arises. 


iy)  Sec  Holland  and   Borii's  (a)    See  p.  246,    252,    258, 

case,  2  Leonard,  121,  122.  264,  265,  .267. 

(z)  2  Leonard,  121. 
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Of  the  Consideration. 

3dly,  As  to  the  consideration  of  the  lease 
for  a  year. 

To  every  bargain  and  sale,  it  is  essential 
that  there  should  be  a  valuable  considera- 
tion {h) ;  it  may  be  either  money  or  money's 
worth  (c):  it  is  not  by  any  means  necessary, 
as  it  has  been  sometimes  stated,  that  there 
should  be  a  pecuniary  consideration  (d). 

A  horse,  a  rent  reserved,  Sac.  are  valu- 
able considerations,  and  will  raise  the  use 
on  a  baro^ain  and  sale— hence  the  reddendum 
of  a  pepper-corn  in  the  bargain  and  sale, 
will  in  the  absence  of  a  pecuniary  consider- 
ation, be  sufficient  to  answer  this  requi- 
site (e);  but  friendship,  affection,  or  the  like, 
is  not  a  consideration  to  raise  a  use  (/). 

To  avoid  confusion  and  any  wrong  con- 
clusion from  aiUhorities,  it  is  to  be  observed, 
that  although  the    creation  of   a    parliculai' 


(i)  1st  Resolution    in  Mild-  (</)  Gilbert  on  Uses,  47.  58. 

mni/'a    case,    )    Rop.     17^',    :i-  e  Black.  Com.     4  Cmisc  Di-. 

2  Institute,  672.  178.     Sanders  on  Uses,  5:3- 

(c)  1st   Resolution    in  Mil<l-  (v)  Pun  kcr  v.  Kcatc, -2  Moiicrn 

vimj'i  case.     1st   Rcsolulion   in  Rqiorts,  -iw.].     i  I  leem.  ^49. 
m.scman'2.  ca.%ii,  2   Rep.    15. 'i-  { 0  ^I'^l'-  '^ ""^h.  r^w.   Cil- 

Shepfiard';,  ToucLslone,  511.  '^ca  on  I'scs,  iB,  ^53. 
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estate,  or  of  a  tenure,  implies  a  consideration, 
and  will  prevent  an  use  from  resulting  by 
application  of  law ;  yet  a  mere  bargain 
and  sale  for  a  year,  or  any  other  particular 
estate,  will  not  raise  or  create  an  use  in  the 
absence  of  a  consideration  in  money  or 
money's  worth  :  so  that  the  difference  is,  that 
in  one  case,  no  use  arises ;  in  the  other  case, 
as  the  estate  is  already  created  or  vested,  the 
use  will  not  result  (g). 


Of  the  Grantor, 

4thly,  Who  may  be  the  grantor. 

1.  In  point  of  estate. 

2.  In  other  respects. 

This  subject  has  in  effect  been  already 
discussed.  And  from  the  former  observa- 
tions, it  will  be  collected  that  the  grantor 
must  have  a  vested  estate.  Such  'estate 
may  be  either  in  possession,  reversion,  or 
remainder.  On  the  other  hand,  it  will  not 
be  sufficient  that  the  grantor  should  have 
merely  a  contingent  or  executory  interest; 
either  under  a  contingent  remainder,  or  ex- 
ecutory devise ;  or  a  right  or  title  of  entry. 


(,§)  Broke  FeofFment  al.  Uses,      537.     2    Frcem.    249.    Dyer, 
10.     rtrkins,  s.  534,  535,  53G,       146,1. 


ON  LEASE  AND  RELEASE.  37& 

or  a  mere  possibility ;  or  a  mere  chance  or 
Jiope  of  succession,  as  is  the  case  of  an  heir 
in  the  life-time  of  his  ancestor. 

2dly,  It  is  necessary  also  that  the  grantor 
should  be  able  to  grant,  so  as  to  be  ex- 
empt from  the  disquaUfications  of  infancy, 
coverture,  alienation  of  mind,  insanity,  &c. : 
and  that  a  lease  for  a  year  may  operate  as  a 
bargain  and  sale  under  the  statute  of  uses, 
it  is  necessary  that  the  grantor  should  be 
capable  of  standing  seised  to  an  use.  On 
all  these  subjects,  more  detailed  observa- 
tions have  been  made,  in  considering 
who  may  be  the  releasor,  in  point  of 
estate,  &c.  These  observations  are  now 
introduced,  rather  with  a  view  to  the  ope« 
ration  of  the  lease  for  a  year,  as  a  bargain  and 
sale,  than  as  relevant  to  the  release  as  a  com- 
mon-law assurance. 

In  adverting  to  infancy,  and  its  conse- 
quent inability,  the  case  of  Zouch  v.  Par- 
sons (i)  has  not  been  forgotten.  It  would 
be  well  for  every  lawyer  that  such  a  de- 
cision had  never  existed  to  be  remembered. 
It  is  a  solitary  case:  its  authority  has 
frequently  been  questioner,  by  that  sound 
lawyer,  the  present  Chancellor:  and  it 
would  be  a  singular  surprise  on  any  well 
read  lawyer,  that  a   case  should   hv   found, 

(i)  3  IkijT.  1704.      17  ^'(■s.  |im.  :',8.{. 
B   li  4. 
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that  a  grant  by  deed  from  an  infant  should 
(wlien  a  deed  is  essential  lo  the  assurance, 
and  the  efiicient  means  of  passing  the 
estate)  have  any  effect  whatever.  All  the 
books  make  the  distinction,  between  a 
feoftment,  or  other  instrument  operating 
by  reason  of  livery,  entry,  &c.  and  those 
assurances  which  (like  a  release  in  enlarge- 
ment of  estate)  operate  by  grant.  Upon 
what  principle  is  it  that  a  feoffment  by  an 
infant  in  person  is  voidable  only,  while  a 
feofiment  by  an  infant,  through  the  medium 
of  an  attorney,  is  actually  void  ?  The  well- 
known  ground  is,  that  an  attorney  cannot  be 
appointed  without  deed ;  that  the  deed  of 
an  infant  is,  with  very  few  exceptions,  void  : 
and,  as  a  consequence,  the  letter  of  attor- 
ney, and  the  feoffment  grounded  on  the 
same,  are  actually  void,  and  not  merely 
voidable.  No  one,  therefore,  will  ever,  in 
practice,  treat  a  lease  and  release  by  an  in- 
fant as  an  assurance,  on  which  any  reliance 
can  be  placed. 


bthly.  Of  the  Words  of  Grant. 

When  a  lease  is  made  for  a  valuable  con- 
sideration, any  words  are  sulhcient  to  en- 
title the  lessee  to  plead  the  instrument  as  a 
bargain  and  sale.    Though  ihc  words  '•  grant, 
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**  demise,  and  to  farm  let/'  or  any  of  them,  or 
any  other  words  of  the  Uke  import,  com- 
monlj^  used  in  demises  at  the  common  law, 
are  the  operative  words  of  a  grant,  the  lessee 
has  the  election  of  pleading  this  lease  as  a 
demise  at  the  common  law,  or  as  a  bargain 
and  sale  {a).  It  was  clearly  agreed  by  the 
court  that  the  words  "  give  for  money," 
"  grant  for  money,''  "  confirm  for  money," 
"  agree  for  money,"  "  covenant  for  money," 
if  the  deed  be  duly  enrolled,  the  lands  pass 
both  by  the  statute  of  uses,  and  by  the  sta- 
tute of  inrolments,  as  well  as  upon  the  words 
or  bargain  and  sale  {b).  But  the  most  ap- 
propriate words  to  be  used  in  the  lease, 
are  the  words  "  bargain  and  sell." 


Gthlij,  Of  the  Grantee. 

Who  may  be  the  bargainee.  It  will  be 
suflicient  that  the  person  to  whom  the  bar- 
gain and  sale,  or  lease  for  a  year,  shall  be 
made,  should  be  a  person  capable  of  being  a 
grantee,  in  ordinary  cases,  and,  with  a  view 
to  this  particular  case,  capable  of  receiving 
an  use.    Generally  speaking,  every  person  is 

(rt)    Sir   Rowland  Hei/zoard's      Bcdd's  Case,  7  Rop.  40. 
Case,  2  Rep.  35.    Third  Roso-  (A)  3  Leonard,  16. 

[iition,  Fair'a  Cube,  8  l{t[).  94. 
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capable  of  being  a  grantee.  A  monster  is 
not  capable ;  this  instance,  however,  cannot 
be  considered  as  an  exception,  since  a  mon- 
ster is  not  a  person.  The  other  exception  is 
a  man  professed  in  religion :  but  at  this  day 
there  cannot  be  any  profession  to  be  noticed 
by  law  (a).  The  cases  of  a  community  not  in- 
corporated, as  the  parishioners  or  inhabitants 
of  i).  or  the  commoners  upon  such  a  waste,  or 
churchwardens,  are  also  noticed  by  Lord  Coke 
as  exceptions  (b) ;  but  these  are  rather  instan- 
ces that  such  persons  have  no  capacity  in 
this  right,  or  in  this  character,  'Jliey  arc 
capable  as  individuals,  though  the  law  will 
not  allow  them  to  be  grantees  in  a  character 
in  which  they  cannot  have  an  estate^ 
by  perpetual  succession.  It  is  also  to  be 
noticed,  that  in  the  city  of  London,  by 
usage  in  some  cases,  the  parson  and 
churchwardens  (c),  and  in  other  places  by 
act  of  parliament  (f/),  the  churchwardens, 
have  a  corporate  capacity,  for  some  pur- 
poses at  least :  and  by  various  acts  of  parlia- 
ment of  modern  times,  persons  who  arc  not 
strictly  corporations,  have  a  corporate  capa- 
city, enabling  them  to  do  certain  acts. 
All    persons,    even     corporations,    and    the 


(a)  Co.  Liu.  3,  b.  132,  b.  (c)  Cro.  Jac.  532. 

(A)  Co.  Litt.  3,  a.  ((/)  Stat.  9  Geo.  i.e.  7. 
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king,  who  are  capable  of  an  use,  may  be 
grantees,  for  their  own  benefit  (a). 

And  even  an  alkn  may  be  a  cestui  que 
use,  subject  to  the  right  of  the  crown  to 
take  the  benefit  of  the  use  (b) ;  but  whoever 
was  incapable  of  an  estate,  as  a  monk,  being 
civiliter  mortuus,  was  equally  and  for  the 
same  reason  incapable  of  an  use  (c). 

The  bargainee  in  the  lease  for  a  year, 
should  be  the  person  who  is  to  be  releasee  in 
the  release.  Of  course,  when  there  are  to 
be  several  releases,  these  several  persons 
should  be  bargainees.  Sometimes  by  mis- 
take, one  person  is  made  bargainee,  and 
another  person  is  named  as  the  releasea 
Under  these  circumstances,  the  release  can 
operate  only  as  a  substantive  independent 
grant.  The  bargainee  may  be  considered 
as  having  an  estate  for  a  year,  and  hence 
the  intended  release  may  be  operative,  as  a 
grant  to  a  stranger  of  the  reversion  expec- 
tant on  that  term.  Thus  the  lease  for  a  year 
will  be  useful  ;  not  as  part  of  an  assurance 
by  lease  and  release;  but  as  creating  a 
particular  estate,  and  of  consequence,  leav- 
ing a  reversion  in  the  lessor  which  may  pass 
by  grant. 

Suppose  the  transaction  to  be  perplexed 

(a)  Sand,  on  Uses,  GCJ.  i  Sand.  66. 

(6)   HollancTs  Case,    Alleyn,  (c)  Gilb.  on  Uses,  44. 

16,    C'lillj,  on  Uses,  4:j  ;  and  see 
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by  a  granl  to  one  person,  with  an  habendum 
to  another  person :  under  such  circum- 
stances, it  may  be  supposed,  the  grant 
ought  to  prevail  against  the  Jmhendiim. 
But  from  a  late  case  (a),  it  is  to  be  col- 
lected, that  the  courts  will  modify,  in 
construction,  the  different  parts  of  the 
assurance,  so  as  to  carry  the  intentions  of 
the  parties  into  effect,  as  far  as  that  can  be 
done,  consistently  with  the  rules  of  law.  In 
the  case  under  consideration,  a  lease  for  a  year 
was  made  to  jB.  and  by  an  indenture  dated 
on  the  following  day,  in  consideration  of  the 
purchase-money  paid  by  C.  and  by  his  direc- 
tion, a  grant  and  release  were  made  to  C. 
in  fee ;  habendum  to  jB.  to  uses  for  the  be- 
nefit of  C.  The  title  was  objected  to  as 
defective  on  account  of  the  repugnancy  in 
the  deed  of  release.  But  the  court  decided, 
that  in  construing  the  conveyance,  the  grant 
which  was  repugnant  to  the  habendum, 
should  be  rejected  as  surplusage,  and  the 
habendum  and  limitation  of  uses  be  sup- 
ported. 


Itlily,  Of  the  Parcels. 

The   lease  should  include    all  the  parcels 
intended    to    be   comprised    in    the  release,^ 

(a)  Spyxe  v.  Topkam,  3  Eaist,  115. 
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for  unless  the  parcels*  are  granted,  and  con- 
sequently described  in  the  lease,  either  in 
terms  or  in  ellect,  there  will  not,  as  to  the 
omitted  parcels,  be  any  estate  to  be  enlarged 
by  the  release. 

It  follows,  that  when  there  is  any  omis- 
sion of  parcels  in  the  lease,  the  assurance 
cannot,  as  to  the  omitted  parcels,  operate  as 
a  lease  and  release,  and  therefore,  as  to  the 
omitted  parcels,  it  will  be  void,  unless 
the  intended  release  can  operate  in  some 
other  mode :  and  in  this  place,  it  is  to  be 
remembered,  that  every  release  is  and  may 
operate  as  a  grant ;  but  every  grant  is 
not  necessarily  a  release,  or  operative  as 
such. 

When  parcels  are  to  be  conveyed  in  the 
release  by  a  full  description,  or  even  by 
general  words,  the  same  description,  or  one 
to  the  same  effect,  should  be  introduced  into 
the  lease  :  and  when  the  parcels  are  in  the 
release,  to  be  granted  by  words  of  reference 
to  a  schedule,  except  such  schedule  is  merely 
for  identity,  a  similar  schedule,  as  an  ac- 
cumulative description,  should  be  added 
to  the  lease,  or  the  parcels  in  the  schedule 
should  in  that  case  be  transcribed,  as  the 
parcels  in  the  lease.  When  the  parcels  arc 
granted  in  the  release  by  words  of  re- 
ference to  a  more  full  description,  coiUain- 
ed  in  a  recital,  the  parcels  in  the  lease 
should    be    taken  from  the  deed  so  recited 
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or  at  least  so  many  of  them  should  be  taken 
as  are  to  be  conveyed  by  the  release. 

When  the  parcels  are  long,  or  the  de- 
scription of  them  is  rendered  complicated 
by  words  of  reference,  it  will  frequently  be 
found  convenient,  and,  in  point  of  expense, 
highly  prudent,  to  have  the  lease  indorsed  on 
the  release,  and  to  describe  the  parcels  by 
means  of  a  reference  to  the  release.  The 
description  may  be  in  these  words,  or  to 
this  effect : — "  All  those  manors,  &c.  which 
"  are  mentioned  or  described  in  the  within 
"  written  indenture  or  instrument ;  being 
"  the  hereditaments  expressed  and  intend- 
"  ed  to  be  thereby  released,  or  otherwise 
"  assured  unto  the  said  ,  as  in  the 

'*  same  indenture  or  instrument  is  particu- 
"  larly  mentioned;  and  every  part,  &c. 
"  with  tlieir  and  every  of  their  rights, 
"  royalties,  members  and  appurtenances.'' 
That  such  description  would  be  sufficient, 
is  a  point  on  which  no  doubt  can  reasonably 
be  entertained.  In  a  transaction  of  consi- 
derable magnitude,  a  doubt  was  expressed, 
whether  a  reference  could  be  made  from  one 
instrument  to  another  instrument,  to  be 
executed  at  a  subsequent  period.  This  ob- 
jection is  not  sufficiently  precise  to  be  in- 
telligible. The  force  of  the  objection  must, 
it  should  seem,  arise  from  the  terms  or  lan- 
guage of  the  instrument,  and  the  want  of 
c^tainty  or  identity.     It  is  true,  that  by  a 
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will,  no  reference  can  be  made,  so  as  to  em- 
body into  the  will  an  instrument  not  in  ex- 
istence at  the  date  of  the  will:  since  to 
allow  of  the  adoption  of  a  future  instru- 
ment, Avould  be  to  take  away  the  protection 
of  the  statute  of  frauds  and  perjuries.  This 
subject  was  amply  discussed  in  the  late 
case  of  Wilkinson  v.  Adams  and  others  (A). 
But  reference  may  be  made  with  effect, 
from  a  will  to  an  instrument  which  is  previ- 
ously in  existence  (/),  or  to  an  instrument 
which  though  executed  is  merely  in  fieri, 
as  a  will  of  another  person  who  is  living. 
And  in  the  case  of  a  lease  indorsed  on  a  re- 
lease already  prepared,  the  lease  does  not 
refer  to  an  instrument  which  is  not  in  ex- 
istence. The  writing  exists,  though  it  does 
not  exist  as  a  perfect,  complete,  and  exe- 
cuted instrument.  On  the  other  hand,  the 
reference  is  not  to  the  instrument  as  exe- 
cuted, but  to  an  instrument  to  be  executed. 
Is  it  not  common  and  allowable  by  the  I'ules 
of  law,  to  enter  into  a  bond  or  covenant  to 
execute  certain  indentures  already  pre- 
pared, &c.  ?  In  the  particular  instance,  and 
to  obviate  this  objection,  though  its  force 
was  not  felt,  the  parcels  were  taken  in  the 
lease  for  a  year,  by    general   words  uncon- 

(Jc)  1  Ves.  and  Bcamcs,  423.  v.  Scawcll,  3  Burr.  1775.    ^[c- 

(Z)    Molyneux   v.   Moli/ncux,  tham   v.    Duke  of  Dnonshirc, 

Cro.  Jac.  144.      Habergham  v.  1  P.  W.  529. 

Vincent,  2  Ves.  jun.  204.  Bond 
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necled  with,    and    independent   of    die    de- 
scription in  the  release. 

Nothing  is  more  common  in  practice, 
than  to  refer,  by  general  terms,  to  a  descrip- 
tion in  a  former  deed,  and  no  doubt  is 
entertained  of  the  sufficiency  of  such  de- 
scriptive terms.  The  rule  is,  "  cerium  est 
"  quod  certum  reddi  potest/'  Another  rule 
is,  "  Verba  relaia  hoc  marime  operantur 
"  quod  inesse  videntur,"  In  the  form  which 
has  been  given,  the  reference  is  not  to 
the  lands  thereby  released,  so  as  to  afford 
scope  to  the  technical  objection,  that  the 
lands  arc  not  released,  but  the  reference  is 
to  the  lands  mentioned  or  described  in  that 
indenture,  and  as  the  lands  arc  mentioned 
and  described  in  that  indentuie,  there  is  all 
the  certainty  which  the  law  requires.  But 
there  is  a  difficulty  arising  from  the  stamp 
laws,  whether  reference  can  be  made  from 
one  instrument  to  another,  not  having  at 
that  time  any  operative  force.  Even  this 
point  does  not  seem  to  be  against  the  right 
to  make  such  reference.  If  there  be  parti- 
culars of  sale,  it  is  allowable  for  a  deed  or  a 
contract  to  refer  to  such  particulars  of  sale, 
as  containing  the  certainty  of  the  parcels ; 
and  if  there  may  be  a  reference  from  a  deed 
or  a  contract  to  a  particular  of  sale,  there  is 
not  any  well  founded  reason  against  a  re- 
ference  to  parcels  described  in  a  release,  in- 
tended to  be  executed  as  part  of  the  same 
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assurance,  with  the  lease  for  a  year.  Tiie 
prudent  course  is  to  avoid  these  and  similar 
questions  of  so  much  nicety  :  this  may  be 
done  with  great  ease  by  adopting  such  ge- 
neral terms  of  description,  as  will  certainly 
comprise  all  the  lands  to  be  included  in  the 
release. 

To  the  parcels  of  the  lease,  the  general 
Avords  should,  in  all  cases,  except  those  of  a 
lease  by  indorsement,  be  added;  and  if  there 
be  any  sweeping  clause,  viz.  general  words 
of  "  all  messuages,  &c."  these,  or  the  sub- 
stance of  them,  should  be  included  in  the 
lease. 

The  clause  of  the  reversion  is  generally 
added  :  it  is  a  formal,  not  a  necesi>ary  part 
of  this  instrument.  The  clause  of  "  all  the 
*'  estate/'  should  uniformly  be  omitted.  This 
clause  is  proper  in  those  instruments  only 
which  pass  all  the  estate  of  the  grantor,  and 
is  informal  in  instruments  creating  a  parti- 
cular estate,  but,  though  inserted,  the  opera- 
tion of  the  instrument  will  be  quahfied  and 
restrained  according  to  the  intention  ajipa- 
rent  on  the  instrument  (;/z). 

In  modern  practice  the  habendum  is 
generally  made  for  one  year.  Hence  this 
part  of  the  assurance  is  usually  denomi- 
nated  the  lease   or   bargain   and   sale  for   a 

(.»/)  Ploxvdcn    V.   Cart-xrighl,      Dtrliy  v.   Tai/lor,   i  East,  50-2 ; 
1    Burrow,   282;    the    I''.;ul    of      mul  sec  p.  iG()  ot  this  vokmie. 

VOL.    II.  C   C 
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year.  It  is,  however,  immaterial  whether 
the  grant  be  for  a  year,  or  for  any  longer 
or  shorter  period.  The  only  caution  to  be 
regarded,  is  to  limit  the  term,  so  that  the 
same  may  be  an  actual,  vested,  and  continu- 
ing estate,  capable  of  enlargement  at  the 
execution  of  the  release,  and  not  merely  a 
future  interest,  or  an  interesse  termini. 

With  a  view  to  this  caution,  the  lease  is 
generally  made,  to  hold  from  the  day  next  be- 
fore the  day  of  the  date,  and  it  will  be  proper 
to  adhere  to  this  form.  But  even  though 
the  habendum  were  to  hold  henceforth, 
from  the  date,  making,  &c.  the  lease  would 
immediately,  on  the  execution  thereof,  give 
an  estate  capable  of  enlargement;  and  this 
is  the  object  to  be  attained.  For  a  corre- 
sponding reason,  the  release  is  generally 
dated  on  the  day  next  after  the  day  of  the 
date  of  the  lease. 

But  there  are  grounds  to  contend,  and  the 
point  has  already  been  noticed,  that  even 
though  the  lease  and  release  should  be  both 
dated  on  the  same  day,  they  might  operate 
as  an  effectual  conveyance,  since  immedi- 
ately after  the  execution  of  the  lease,  the 
lessee  would  have  an  estate  capable  of  en- 
largement ;  and  though  for  a  variety  of  pur- 
poses, a  day  is  considered  as  one  indivisible 
point  of  time,  and  in  the  language  of  the 
law,  applied  to  some  cases,  there  is  no  frac- 
tion of  a  day;  yet  for  other  purposes,  there 
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is  a  priorit}^,  even  in  an  instant  of  time(/?). 
But  if  the  lease  and  release  should  both  be 
dated  on  the  same  day,  and  the  lease  should 
be  made  to  hold  from  the  day  of  the  date, 
which,  according  to  the  old  cases,  excluded 
the  day  of  the  date(o),  there  would  formerly 
have  been  great  difficulty  in  supporting  the 
operation  of  the  release  as  a  release  for  want 
of  a  previous  estate,  capable  of  enlargement. 
Modern  cases,  which  construe  the  terms 
from  the  day  of  the  date,  as  exclusive  or  in- 
clusive of  the  date,  as  the  intention  may  re- 
quire, would  in  all  probability  be  deemed 
authorities  to  relieve  a  title  from  any  diffi- 
culty on  account  of  this  informality, 
r .  In  these,  and  all  other  hke  instances,  it  is 
proper  to  conform  to  the  established  prac- 
tice, for  the  purpose  of  avoiding  the  doubts 
of  those,  who  judge  more  from  the  experi- 
ence they  have  acquired,  in  a  fixed  and  de- 
termined course  of  practice,  than  from  any 
knowledge  of  first  principles,  or  who,  if  ac- 
quainted with  first  principles,  are  too  timid 
to  act  on  their  authority. 

As  to  the  Reservation. 

The   reservation  of  rent  is  a  formal  and 
not  an  essentia]  part  of  a  lease  for  a  year, 

(ff)     Sir     Robert    Jlo-xard's  (o)  Powell  on   I'owers,  472. 

Case,  2  Salkeld,  G25.     Ex  parte      Pug/i  v.    t/ir    Ditkc   of   Leeds, 
Dobree,  8  Ves.  jiin.  82.  Cowpcr,  714. 

c  c  2 
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provided  lliere  be  a  consideralioii  of  nionej, 
or  of  money's  worth.  Tliis  clause  was  in- 
troduced into  general  practice  in  conse- 
quence of  the  determination  in  Barker  v. 
Keatc(p),  that  a  lease  made  with  a  reser- 
Aiition  of  a  rent,  was,  in  respect  of  the 
rent,  a  lease  for  a  valuable  considera- 
tion, and  might  be  used  as  a  bargain  and 
sale. 

It  follows  that  when  there  is  an  express  or 
valuable  consideration  in  the  testatum  part 
of  the  deed,  the  omission  of  the  reddendum, 
or  clause  reserving  the  rent,  affords  no  ob- 
jection against  the  validity  of  the  assurance 
as  a  bargain  and  sale. 

'  AVhen  a  rent  is  reserved,  it  should  be  to 
the  bargainors  of  the  legal  estate,  especially 
when  legal  and  equitable  owners  join  in  the 
bargain  and  sale;  or  it  is  still  preferable  that 
the  rent  should  be  reserved  generally  during 
the  term,  since  the  law  will  appropriate  the 
rent  to  the  person  to  whom  it  ought  to  have 
been  reserved  (q).  However,  though  the 
reddendum  should  be  to  a  stranger,  or  to  a 
person  not  seised  of  the  legal  estate,  still  the 
reservation  to  be  paid  in  the  name  of  rent 
would  be,  it  should  seem,  a  suBlcient  consi- 
deration to  support  the  deed  as  a  bargain 
and  sale,  since  the  payment  of  a  considera- 

(p)  2  Mod.   249. 

(V)  Wl,ifluch'%  Caso,  8  Rep.  69,  b. 
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tion  to  a  stranger  will  support  a  bargain  and 
sale  from  the  owner. 

The  rent  generally  reserved  is  a  pepper- 
corn ;  but  it  may  be  a  grant  of  wheat,  or  the 
like. 


Of  the  Declaratory  Clause. 

The  declaratory  clause,  expressing  the  in- 
tention with  which  the  lease  is  made,  is  also 
a  formal,  and  not  an  essential  part  of  the 
assurance.  Of  course  the  omission  of  it 
would  not  invalidate  the  instrument,  while 
a  due  observance  of  practice  will  suggest  the 
propriety  of  its  insertion. 

This  clause  is  declaratory  of  the  motive 
or  purpose  for  which  the  lease  for  a  year  is 
made.     It  generally  runs  in  these  terms  : — 

"  To  the  intent  and  purpose,  that  by 
**  virtue  of  these  presents,  and  of  the  statute 
"  for  transferring  uses  into  possession,  the 
"  said  A.  B.  may  be  in  the  actual  possession 
"  of  the  premises,  and  be  thereby  enabled  to 
"  take  and  accept  a  grant  and  release  of  the 
"  freehold,  reversion  and  inheritance  of  the 
"  same  premises  to  him,  his  heirs  and  as- 
"  signs  for  ever,  to  the  only  proper  use  and 
"  behoof  of  himself,  his  heirs  and  assigns, 
"  for  ever,  by  an  indenture  already  prepared, 
"  and  intended  to  bear  date  the  day  next 
"  after  the  day  of  the  date  of  these  presents,. 

c   c  3 
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"  and  to  be  made  between,  &c/'  or,  in  this 
form : 

"  To  the  intent,  that  by  virtue,  &c/' 
[as  before']  "  the  said  A.  B.  and  C.  D.  may  be 
"  in  the  actual  possession  of  the  premises, 
"  and  be  thereby  enabled  to  accept  a  grant 
"  and  release,  &c.  [as  before,']  to  the  uses, 
"  upon  the  trusts,  and  for  the  intents  and 
"  purposes  to  be  declared  by  an  indenture 
"  already  prepared,  and  intended  to  bear 
"  date,  &c.  and  to  be  made,  &c/' 

This  clause  calls  for  one  observation,  it 
follows  the  language  of  practice,  in  assum- 
ing the  object  to  be,  to  put  the  lessee  in  the 
actual  possession.  This  expression,  and  the 
practice  on  Avhich  it  is  grounded,  must 
be  understood  as  a  reference  to  the  opera- 
tion of  the  statute  for  transferring  uses  into 
possession.  By  possession,  is  meant  only 
estate.  The  lease  for  a  year,  or  bargain  and 
sale,  cannot,  by  its  own  operation,  give  to 
the  lessee  or  bargainee  the  actual  possession. 
It  accomplishes  nothing  more  than  to  give 
him  an  actual  estate.  This  may  be  an  estate 
entitlino;  the  lessee  or  bargainee  to  the 
right  of  immediate  possession,  or  to  an 
estate  conferring  a  remainder  or  reversion 
expectant  on  some  estate  previously  sub- 
sisting, or  it  may  from  its  language  give 
a  future  executory  interest.  Though  the 
bargain  and  sale  may  be  by  a  person  who 
has  the  possession,    the   possession   will    not 
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be  changed  without  an  entry  by  the  lessee 
or  bargainee,  even  when  the  bargain  and 
sale  is  to  be  from  a  day  which  is  past,  or 
henceforth,  &c.  «Scc.  At  the  common  law  the 
lessee  had  not  any  estate  till  entry :  under 
the  bargain  and  sale  he  has  an  estate  imme- 
diately  on  the  execution  of  the  bargain  and 
sale,  and  before  entry,  provided  the  bargain 
and  sale  is  to  hold  from  a  day  past,  or  from 
the  execution.  But  the  bargainee  cannot 
maintain  an  action  of  trespass,  or  be  consi- 
dered as  in  the  actual  possession  of  the  land, 
until  he  has  entered  by  virtue  of  the  bargain 
and  sale  {h). 

With  every  disposition  to  encourage  an 
observance  of  established  forms,  it  is  to  be  la- 
mented that  any  expression  should  have  been 
adopted  for  this  or  any  other  instrument, 
which  misfht  lead  the  student  to  an  inaccu- 
rate  conception  of  the  true  meaning  of  the 
expressions  which  are  used.  Some  other  ex- 
pression, showing  that  the  lessee  was  to  have 
an  actual  vested  estate,  as  contradistinguished 
from  an  actual  possession,  would  have  more 
adequately  described  the  object  of  the  lease 
for  a  year,  and  possibly  might  have  been  a 
protection  against  those  errors  into  which 
not  only  students,  but  even  men  of  extensive 
knowledge  in  the  profession,  who  have  un- 
dertaken to  write  on  the  subject  of  this  as- 

{h)  Raiki)  \'.  KralCf   l  Mud.  Kcii.  ^51. 

c  c  4 
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surance,    have    been    led : — how  just  is   the 

maxim,    ignoratis    tenninis,    ignoratur  et   ars, 

and    the    other    maxim,     nomina    si  perdas 
certe  distinctio  rerum  perditur. 


Of  the  Lease  and  Release. 

It  will  now  be  proper  to  treat  of  the  par- 
ties to  a  release,  and  the  fornial  parts  ol"  this 
assurance. 

As  a  deed  is  of  the  essence  of  a  release, 
it  follows,  that  no  one  except  those  who 
can  grant  by  deed  can  effectually  grant  by  a 
release,  and  that  the  release  must  be  made 
by  deed. 

It  frequently  happens  that  the  release 
forms  one  only  of  the  assurances  contained 
in  a  deed.  The  deed  may  have  other  ob- 
jects besides  the  release,  consequently  other 
parties  besides  the  releasor  may  be  neces- 
sary to  give  effect  to  these  objects :  as  far 
as  respects  the  release  itself,  it  will  be  suffi- 
cient that  the  intended  releasor  and  releasee 
should  be  parties. 

The  formal  parts  of  the  deed,  indepen- 
dent of  other  circumstances,  are 

1st,      The  date. 

2dly,  The  clause  which  names  the  parties. 

3dly,   The  testatum  clause. 

4thly,  The  recital  of  the  lease,  or  bargain 
and  sale  for  a  year. 
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othly,  The  parcels  and  exception. 
6lhlj,  The  habendum. 
7thly,  The  declaration  of  use. 
8thly,  Sometimes      the      declaration      of 
trust. 

9thly,  The  covenants. 

1st.  Of  the  Date. 

In  modern  practice,  the  lease  and  release, 
as  has  already  been  observed,  are  parts  of 
the  same  assurance.  The  release  is  gene- 
rally dated  on  the  day  next  after  the  day  of 
the  date  of  the  lease  for  a  year :  this  order 
of  date  is  not  absolutely  necessar}^  On 
that  point  some  observations  have  been 
offered  in  considering  the  circumstances, 
which,  in  regard  to  the  date,  are  to  be  ob- 
served in  the  lease  for  a  3^ear.  From  the 
authorities  which  have  been  cited,  it  is  also 
obvious  that  the  release  may  be  a  transac- 
tion totally  independent  of  a  lease  for  a  year, 
prepared  for  the  purpose  of  being  a  foun- 
dation for  the  release.  An  estate  for  years 
or  life,  though  created  at  any  period,  how- 
ever remote,  and  without  any  view  to  an 
enlargement  of  the  estate  of  the  lessee  or 
bargainee,  is  etjually  capable  of  enlarge- 
ment as  if  the  estate  had  been  created,  as  is 
llie  case  in  modern  practice,  immediately 
before  the  release,  for  the  sole  purpose  of 
being  enlarged. 
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2d\y,  TJie  Clause  wkkh  names  the  Far  ties. 

Of  the  parties  some  notice  has  already 
been  taken.  It  remains  only  to  be  added, 
that  care  should  be  taken  to  designate  with 
sufficient  certainty,  the  persons  who  are  to 
be  parties. 

The  general  rule  to  be  remembered  in 
this  place  is,  that  no  one  can  grant  by  a 
deed,  or  take  an  immediate  estate  under 
the  deed,  unless  he  be  a  party  to  the 
deed  (c).  But  a  person  may  take  a  remain- 
der (</),  or  an  use  (e),  or  the  benefit  of  a  trust 
under  a  deed,  without  being  a  party  to  it. 
In  a  deed-poll  (/),  a  person  becomes  a 
party  merely  from  the  circumstance  of  be- 
ing named  as  the  person  by  whom,  or  to 
whom,  the  grant  is  made.  With  reference 
to  indentures  between  parties,  it  seems  to  be 
a  general  rule,  that  no  one  can  be  consi* 
dered  as  a  party  to  a  deed,  unless  he  be 
named  as  a  party  in  the  clause,  containing 
the  names  of  the  persons  who  are  formally 
made  parties.  Thus,  in  the  instance  of  an 
indenture,  expressed  to  be  made  between 
A.  of  the  one  part,  and  jB.  of  the  other 
part,  C.  could  not  take  an  immediate  estate, 
or    be  a  grantor   or  a  grantee,  or    a  cove- 

(c)  Co   Litt.  231,  a.  (e)Sammss  Case,  13  Rep.  55. 

(d)  lb.  (/)  1  Inst.  526. 
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nantor  or  covenantee,  because  he  was  not 
named  among  the  parties.  That  a  re- 
mainder may  be  good  to  a  person  who  is 
not  a  party  to  a  deed,  is  the  express  lan- 
guage of  Lord  Coke,  and  of  all  the  authori- 
ties. The  proposition  of  Lord  Coke  {g),  con- 
firmed as  it  will  be  by  several  passages  from 
other  authors,  is, 

"  And  albeit,  he  in  the  remainder  be  no 
"  parti/  to  the  indenture  (the  parties  there- 
"  unlo  only  being  the  lessors  and  the  te- 
"  nants  for  life),  yet  when  he  in  remainder 
"  entereth  and  agreelh  to  have  the  lands  by 
"  force  of  the  indenture,  he  is  bound  to 
"  perform  the  conditions,  contained  in  the 
"  indenture  :  and  here  is  also  a  diversity 
"  to  be  understood,  that  any  stranger  to 
"  the  indenture  may  take  by  way  of  re- 
"  mainder,  but  he  cannot  in  this  case  take 
'*  any  present  estate  in  possession,  because 
"  he  is  a  stranger  to  the  deed." 

The  cases  applicable  to  this  division  in- 
volve minute  distinctions  and  technical 
niceties;  and  it  will  be  proper  to  observe, 
that  there  are  three  classes  of  deeds : — 

1st,    Indentures     introducing     the    acfores 
fabuhc^  as  parties,  in  this   form,    or    to    this 
effect : 

"  This  indenture,  made,  <^c.  between  A.  B. 
"  of  the  one  [)arl,  and  C.  D.  on  the  other 
"  part." 

(g)  1  Inst.  23«j. 
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2dly,  Deeds  indented,  and  Avliich  with- 
out naming  any  j^erson  as  parties,  begin  with 
these  or  the  Hke  terms : 

''  It  is  agreed,  &c,  that,  &c."  without  nam- 
ing any  person  as  parties  to  the  agreement ; 
merely  bringing  different  persons  to  act  in 
different  characters,  as  circumstances  and 
their  interest,  or  the  intention  may  require. 

3dly,  Deeds-poll,  which  commence  with 
words  to  this,  or  the  like  effect : — 

"  To  all  Christian  people,  or  to  all  persons 
"  to  whom  these  presents  shall  come  or  be 
"  shown,  A.  B.  Sec.  sendeth  greeting ;  or 
"  know  ye  that  A.  B.  &c.  hath,  &c.'' 

These  different  classes  of  deeds  give  oc- 
casion to  different  conclusions.  First,  when 
an  indenture  is  made  between  parties,  the 
general  rule  that  no  one  can  take  as  an 
immediate  grantee  under  a  deed,  or  be  a 
grantor,  covenantor,  or  covenantee,  unless 
he  be  named  as  one  of  the  parties  in  the  deed, 
is  true.  This  rule  is  to  be  collected  from 
Lord  Coke,  in  the  2d  Inst.  67^3,  who  states 
this  case  : 

"  In  action  of  debt  between  Scudamore 
"  and  others,  plaintiffs,  and  Vandenstenc,  de- 
*'  fendant,  upon  an  indenture  of  charter-party, 
*'  the  case  was  thus  :  The  indenture  of  char- 
"  ter-party  was  made  between  Scudamore  and 
"  others,  owners  of  the  good  ship  called  B. 
"  whereof  Robert  Flfman  was  master,  on  the 
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07ie  parti/,  and  Vandemtene  on  the  other  party , 
In  which  indenture,  the  plaintiff  did  cove- 
nant with  the  said  Vandenstene  and  Bobert 
Fitman,  and  also  Vandenstene  covenanted 
with  the  plaintiff  and  Robert  Filman,  and 
bound  themselves  to  the  plaintiff  and 
Robert  Ritman  for  the  performance  of  cove- 
nants in  six  hundred  pounds  ;  and  the  con- 
clusion of  the  said  indenture  was,  '  In  wit- 
ness whereof  the  said  parties  abovesaid 
to  these  present  indentures  have  put 
their  seals' — and  the  said  Robert  Pitman 
to  the  said  indenture  put  his  hand  and 
seal,  and  delivered  the  same.  The  defen- 
dant in  bar  of  the  said  action  pleaded  the 
release  of  Pitman,  &c.  whereupon  the  plain- 
tiff demurred,  and  it  was  adjudged,  that 
the  release  of  Pitman  did  not  bar  the  plain- 
tiff, because  he  was  no  party  to  the  inden- 
ture— and  the  diversity  was  taken  and 
agreed  between  an  indenture  reciprocal  be- 
tween parties  on  the  one  side,  and  parties 
on  the  other  side,  as  this  was  ;  for  there  no 
bond,  covenant,  or  grant  can  be  made  to 
or  with  any  that  is  not  a  party  to  the  deed. 
But  where  the  deed  indented  is  not  reci- 
procal, but  is  without  a  between,  kc.  as 
omnibus  Chrisii  fidelibus,  SfC.  there  a  bond, 
covenant,  or  grant,  may  ))e  made  lo  dive  rs 
several  persons." 
The  same  case  is   reporlcd    l>y   ihe    name 
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of  East,  Skidmoi'c,  and  Froame,  v.  Vandste- 
veil,  by  Cvoke  {li),  thus :  "  Covenant  for  not 
performing  certain  conditions  in  an  in- 
denture between  the  plaintitfs,  master  of 
the  good  ship  A.  of  which  Robert  Vlt- 
mafi  w'd,s  owner,  of  the  one  part,  and  the 
defendant  on  the  other  |)art,  and  the  con- 
clusion of  the  indenture  was,  hi  ciijus  rei 
testimonium,  the  parties  aforesaid  to  these 
presents  have  set  their  hands  and  seals,  and 
all  the  plaintiffs,  and  the  said  Robert  Fit- 
man,  set  their  seals  to  one  part ;  and  the 
defendant  to  the  other  part :  and  in  the 
indenture  there  were  divers  covenants  to 
be  performed  by  the  plaintiffs,  and  by 
the  said  Robert  Fitman  to  the  defendant, 
and  e  converso  ;  and  there  was  a  clause  in 
the  indenture  that  the  plaintiffs  and  the 
said  Robert  Fitman  bound  themselves  to 
the  defendant  to  perform  the  covenants ; 
the  defendant  pleads  that  the  indenture 
was  delivered  to  the  plaintiffs,  and  the 
said  Thomas  Fitman  (and  so  mistakes 
Thomas  for  Robert)  pleads  the  release  of 
the  said  Thomas  of  all  covenants :  and 
thereupon  the  plaintiffs  demurred  for  two 
causes : — 

"  1st,  The  release  was  pleaded  by  T.  P. 
whereas  no  such  man  was  named  in  the 
indenture,  and  this  was  held  a  great  niis- 

{h)  Cro.  Eliz.  56. 
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"  lake    and   without  defence ;    and    the    roll 
"  Avas  commanded  to  be  searched. 

"  2d,  And  the  chief  matter  was,  admit- 
"  ling  the  name  had  been  right  pleaded,  and 
"  that  Robert  Titman  had  released,  if  this 
"  release  was  good.  Coke  argued  that  foras- 
"  much  that  only  the  plaintiffs  in  the  pre- 
''  mises  of  the  indenture  were  parties  of  the 
''  one  part,  and  the  defendant  of  the  other, 
"  althouo;h  Robert  Pitman  is  afterwards  named 
"  in  the  deed,  it  is  a  void  deed  as  to  him, 
"  and  no  covenant  made  to  him  or  by  him 
"  is  good,  for  he  is  a  stranger  to  it,  and  his 
"  sealing  and  delivery  is  not  material :  as  if 
"  J.  S.  by  indenture  between  him  of  the  one 
"  part,  and  I.  D.  of  the  other,  demiseth  lands 
"  to  I.  D.  and  A.  B,  it  is  void  to  A.  B; 
"  and  he  answered  the  case  as  put  by  God- 
"  frey  of  the  other  side,  4  Edw.  2.  obliga- 
"  tion  ;  (an  obligation  was  made  by  I.  S.  and 
"  ad  major  em  rei  securitatem  inveni  I.  D.Jide 
'' jussore??i,  and  I.  D.  put  his  seal  to  it:  this 
"  was  his  deed).  Which  case  he  agreed  ;  lor  it 
"  is  not  mentioned  whose  deed  it  is  ;  and  so  it 
"  is  the  deed  of  both,  which  are  named  and 
'*  aut  their  seals.  Sec.  So  when  an  incum- 
"  bent  grants  a  rent  by  the  assent  of  patron 
"  and  ordinary,  and  they  put  their  seals  to  it, 
"  this  is  not  their  deed,  but  only  their  agree- 
"  ment  to  it.  And  the  case  of  3<)  Edw.  3. 
**  c.  9,  is  upon  the  same  reason  of  4  Edw.  2. 
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*'  And  in  Michaelmas,  29  and  30,  it  was 
"  adjudged  for  the  plaintiffs,  and  the  prin- 
"  cipal  causc^  was,  the  misnomer,  which  the 
"  court  held  could  not  be  amended.  But 
"  Wray  said,  they  conceived  the  matter  in 
"  law  to  be  also  for  the  plaintiffs/' 

And  in  the  First  Institute  (/)?  this  passage 
may  be  found  :  "  And  it  is  to  be  known 
"  that  a  deed  of  feoffment,  beginning,  omni- 
"  bun  Christi,  fidelibus,  <f'C.  or  sciant  preseutes 
"  etfiduri,  4'*c-  or  the  like,  a  letter  of  attor- 
"  ney  may  be  contained  in  such  a  deed  ; 
"  for  one  continent  may  contain  divers 
"  deeds  to  several  persons;  but  if  it  be  by 
"  indenture  between  the  feoffor  on  the  one 
"  part,  and  the  feoffee  on  the  other  part, 
"  there  a  letter  of  attorney  in  such  a  deed, 
"  is  not  good,  unless  the  attorney  be  made 
"  a  party  in  the  deed  indented." 

However,  on  the  rule  commimis  error 
facit  jus,  it  has  been  decided  that  even  in 
an  indenture  between  parties,  an  attorney 
may  be  appointed  to  deliver  seisin,  although 
the  attorney  be  not  named  as  one  of  the  par- 
ties to  the  indenture. 

Thus  in  trespass  (/:)  upon  evidence,  it  was 
moved  by  Coke,  attorney-general,  where  an 
indenture  of  bargain  and  sale  between  I.  S. 
on   the   one   part,  and   J.  D.    on    the  other 

(i)  1  Inst.  6-26.  {k)  Cio.  Eliz.  905. 
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pcirt,  and  in  the  end  thereof,  a  letter  of 
attorney  to  J.  M.  to  make  hvery,  was  pro- 
duced in  court,  that  it  should  be  void,  be- 
cause the  attorney  was  not  party  to  the 
deed.  But  all  the  court  held  it  to  be 
good  enough  ;  for  in  many  such  indentures 
are  such  letters  of  attorney  made,  and  it  is 
a  common  assurance,  and  therefore  good. 

The  same  point  is  reported  by  Noy  (A) 
in  these  terms: 

"  Upon  evidence,  it  was  moved  by  Cook, 
"  that  an  indenture  of  feoffment,  and  letter 
"  of  attorney  in  it,  is  not  good  to  a  stran- 
"  ger  to  make  livery.  But  otherwise  of  a 
"  deed-poll,  because  in  that  twenty  men 
"  may  be  made  parties  one  after  another. 
"  But  in  an  indenture,  those  between  whom 
"  it  is  made,  only  are  parties  to  it.  But 
"  by  the  court  that  it  is  good  enough,  and 
"  that  it  is  a  common  case  and  a  common 
"  use/' 

This  decision  or  opinion,  so  far  from 
ruling  the  general  doctrine,  treats  a  case 
appointing  an  attorney  as  an  exception  to 
the  general  rule.  That  rule  is  illustrated, 
and  even  proved,  by  the  cases  to  be  now 
introduced. 

In  Windsmore^  lessee  of  Edward  Long, 
plaintiff,    v.    Nicholas    Hobarf  (/),    delendant, 

(/.)  N..y,  4<j.  (/;  Hob.  ni;}. 
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an  ejectment  was  brought  for  Itind  in 
Polsholt,  in  the  county  of  Wilts;  and  it 
was  found  by  special  verdict  that  William 
Lord  Sturton  was  seised  in  fee,  and  that 
24  Maii,  8  Hen.  8,  by  his  certain  writing 
indented,  sealed  with  his  seal,  he  granted 
to  one  Thomas  Hobart,  the  tenemenls  afore- 
said, to  hold  to  the  said  Thomas,  and  to 
the  aforesaid  Nicholas  Hobart,  and  to  John 
liobart,  and  Henry  Hobart,  the  sons  of  the 
aforesaid  Henry,  for  their  lives,  and  the  life 
of  the  survivor  of  them  successively ;  the 
said  William  Lord  Sturton  granted  the  re- 
version to  Thomas  Long,  and  his  heirs,  who 
devised  the  reversion  to  Edward  Long,  the. 
lessor,  in  tail,  and  died ;  Thomas  Hobart 
and  Henry  Hobart  died,  and  Nicholas  and 
John  survived,  and  the  lessor  entered,  and 
made  the  lease  to  the  plaintiff,  and  the  de- 
fendant entered. 

And  in  this  case  judgment  was  given  for 
the  plaintiff  after  long  debate,  and  upon 
great  consideration,  whereof  the  reasons 
were ;  first,  that  none  could  take  by  the 
deed  immediately,  but  Thomas  Hobart  be- 
cause he  was  only  parti/  to  the  deed,  and 
the  rest  not  named  but  by  the  habendum,  then 
they  cannot  take  but  by  the  way  of  re- 
mainder, which  cannot  be  joint,  because  of 
the  words  successive,  &c.  And  in  succes- 
sion they  cannot  take  for  the  uncertainty 
who    shall    begin,    and    wdio    shall    follow ; 
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which  in  the  case,  'iO  El.  JDjer,  is  ascertain- 
ed bj  the  clause  successive,  sicut  nominantur 
in  chart  a. 

Again,  in  Greenwcod  v.  Tyler  (m),  An- 
thony Long,  and  Alice  his  wife,  were  seised 
in  fee,  in  right  of  Alice,  of  the  tenements 
in  which,  &c.  and  being  thus  seised,  on 
the  20th  August,  anno  2  Ed.  6.  an  inden- 
ture was  made  between  the  said  Anthony 
Long,  and  Alice  his  wife,  of  the  one  part, 
and  one  John  Fisher  of  the  other,  and  there- 
by the  said  Anthony  Long  and  Alice  his  wife, 
demised  and  to  farm  let  by  indenture  to  the 
said  John  Fisher  and  Anne  his  wife,  and 
Johanna  their  daughter,  the  tenements  in  the 
count  mentioned :  To  hold  the  said  tene- 
ments to  John  Fisher,  and  Anne  his  wife 
and  Johanna  their  daughter,  and  the  longer 
liver  of  them  successively,  from  the  feast 
of  St.  Michael  the  archangel,  thence  next 
ensuing,  the  date  of  the  said  indenture, 
until  the  end  and  term  of  their  natural 
lives;  paying  therefore  annually  during 
their  lives  as  aforesaid,  the  yearly  rent  of 
thirteen  shillings  and  fourpence,  with  an 
heriot  of,  &c.  with  a  covenant  on  the 
part  o^  John  Fisher  and  his  wife,  and  Johanna 
their  daughter,  to  pay  all  free  rents  and 
other  charges  and  duties  issuino;  out  of  those 

(///)  Hob.  314. 
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lands  during  tbcir  lives  as  aforesaid,  before 
the  feast  of  «SY.  Michael  aforesaid ;  and  the 
said  Anthony  Long  and  Alice  his  said  wife, 
delivered  seisin  in  person  to  the  said  John 
and  Anne  his  wife,  and  Johanna  their  daugh- 
ter, according  to  the  form  and  effect  of  the 
said  indenture. 

In  the  King's  Bench  upon  a  great  debate 
of  this  cause,  these  points,  among  others, 
were  resolved. 

That  Anne,  the  wife  of  John  Fisher,  and 
Johanna  their  daughter,  could  not  take  a 
joint  estate  with  John  Fisher  bj  the  said 
indenture  of  lease,  because  the  said  Anne 
and  Johanna  were  not  made  parties  to  the 
said  indenture,  according  to  the  case  of 
Winsmore  and  Hobart  then  cited.  And 
that  John  Fisher  did  not  take  any  greater 
estate  than  for  his  own  life,  and  not  for  the 
lives  of  himself,  Anfie  his  wife,  and  Johanna 
their  daughter,  because  those  two  were  in- 
tended to  take  an  estate  to  themselves,  and, 
on  that  account,  their  names  or  lives 
should  not  be  a  limitation  to,  or  increase 
the  estate  of  John  Fisher,  against  the  inten- 
tion of  the  deed. 

The  case  of  Gilbi/v.  Copley  (?i),  affords  a  large 
portion  of  useful  information  and  material  dis- 
tinctions on  this  subject.     The  ol^servations 

(«)  3  Lev.  138. 
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of  Levinz,  to  be  found  in  that  case,  do  not 
appear  to  have  been  contradicted.  All  the 
authorities  agree,  that  even  in  an  inden- 
ture made  between  parties,  a  person  may 
take  by  way  of  remainder,  although  he  can- 
not take  as  an  immediate  grantee ;  and  we 
also  find  these  distinctions  propounded  in 
the  following  terms,  viz. 

In  Gilbi/v.  Coplei/,  in  an  action  of  debt,  the 
declaration  stated  that  the  defendant  by  his 
certain  deed,  had  promised  to  pay  two  hun- 
dred and  ten  pounds  on  the  I61I1  of  June 
next  ensuing,  for  four  hundred  and  forty- 
eight  sheep,  to  the  plaintiff,  belonging  to  her 
as  the  executrix  of  her  father,  and  sold  to 
the  defendant  by  Thomas  Waiver,  on  the  part 
of  the  plaintiff,  as  by  the  aforesaid  writing 
appears,  and  that  the  defendant  had  not 
paid  it.  The  defendant  demands  oyer  of  the 
deed,  which  is  entered  in  these  words : 
"  Articles  of  agreement  made  between 
"  Thomas  JVaker,  who  is  fully  authorized 
"  on  behalf  of  Elizabeth  Gi/bij  (the  pkiin- 
"  tiff)  executrix  to  her  father,  as  also  on  the 
"  behalf  of  JVilliam  Savilie,  who  is  trustee 
"  on  behalf  of  the  children  of  the  })laintifF's 
"  father  on  the  one  part,  and  Lionel  Coplci/ 
"  (the  defendant)  on  the  other  part.  Kith 
"  May,  1682."  In  the  fjrst  |)lace,  Thomas 
Waiver  covenants,  for  the  consideration 
after  mentioned,    that  the    defendant   shalL 
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enjoy  the  close  called  the  Smike^  for  eight 
years  from  Lady  Day  last  past,  the  lessors 
to  be  at  the  charge  of  repairing  the  banks. 

Item,  The  said  TJiomas  Waiver  hath  sold 
to  the  said  Lionel  Copley  four  hundred  and 
forty-eight  sheep  belonging  to  the  said 
Elizabeth  Gilby,  as  executrix  to  her  father, 
being  now  upon  the  Siinke ;  in  consideration 
whereof  the  said  Lionel  Copley  hath  paid  in 
hand  a  shilling  to  the  said  Waiver^  and 
doth  covenant  to  pay  seventy  pounds  rent 
for  the  Sunke  for  the  first  year,  and  for  the 
second  year  one  hundred  pounds,  at  two 
equal  payments,  and  the  lessors  shall  have 
liberty  to  embank  the  Sunke',  and  the  said 
Elizabeth  may  sell  the  bricks,  unless  she  agree 
to  sell  them  to  Copley. 

And  further,  the  said  Lionel  Copley  doth 
promise  (not  said  to  whom),  to  pay  to  Eliza- 
beth Gilby,  two  hundred  and  ten  pounds 
for  the  said  four  hundred  and  forty- eight 
sheep  on  the  sixteenth  of  June  next  fol' 
lowing.  And  then  the  defendant  demurs 
upon  the  declaration.  And  it  was  argued 
by  Pe?nberton,  serjeant,  for  the  defendant, 
that  the  action  ought  to  be  brought  in  the 
name  of  Waiver,  and  not  in  the  name  of 
Elizabeth  Gilby.  The  articles  were  made 
between  parties,  and  she  not  being  a  party 
to  them,  could  not  sue  for,  nor  release  any 
thing  contained  in  those  articles,  as  might 
be  done  if  it  had  been  a  deed-poll,  and  not 
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between  parties  ;  and  cites,  Co.  2  Inst, 
673.  Scudamores  case:  Bigland,  serjeant, 
contra. 

The  contract  being  on  the  behalf  of  Eliza- 
beth Gilby,  only  as  to  the  suit  for  the  sheep, 
and  the  promise  being  general,  and  not  to 
any  person  certain,  she  for  whose  benefit 
that  was  done,  shall  sue  for  it;  and  cites 
Dutton  and  Poole's  case,  lately  adjudged  in 
the  King's  Bench,  where  the  son  promised 
to  pay  his  father  one  thousand  pounds  im- 
mediately, in  consideration  that  the  plain- 
tiff should  forbear  the  felling  of  timber 
growing  on  his  land ;  the  action  was  brought 
by  the  sister,  and  adjudged  properly  brought 
by  all  the  court.  And  of  this  opinion  were 
Jones  and  Charleton,  strongly  upon  the  first 
argument :  and  to  this  Windham  was  inclin- 
ed ;  this  bargain  being  made  on  the  be- 
half and  for  the  benefit  of  Elizabeth.,  she 
could  bring  the  action,  and  the  deed  not 
being  indented,  would  be  no  impediment 
or  estoppel. 

But  Justice  Levinz,  contra;  and  he  said, 
that  the  indenting  or  no  indenting  of  the  deed 
is  not  material;  but  the  being  or  not  being 
a  party  is  material.  It  is  connnon  doc- 
trine that  one  who  is  not  a  party  to  a 
deed  made  between  parlies,  cannot  take  by 
that  deed,  except  by  way  of  rciMainder ; 
and  he  cited  a  case  lictween  Cooker  and 
Child,     adjudged     by     Hale,     and    all     die 
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Court  (o):  when  an  action  was  brought 
upon  a  charter-party,  which  was  this.  'I'his 
indented  charter-party  witnesseth,  that  Bailif, 
master  and  part  owner  of  the  ship,  with 
consent  of  Cooker,  the  other  part  owner, 
hath  let  the  ship  to  Child,  for  such  a  voyage; 
and  Cliild  covenants  with  Baily,  and  also 
with  Cooker,  to  pay  300  /.  Cooker  brings 
the  action,  and  the  defendant  Cliild  pleads, 
that  only  he  and  Baily  were  the  parties 
to,  and  sealed  the  indenture :  whereupon 
the  plaintiff  demurred,  and  by  all  the  court, 
*•■  although  that  the  deed  was  by  indenture, 
*'  still  not  being  between  pai'ties,  a  covenant 
"  in  that  could  not  be  made  with  a  stranger, 
"  if  it  had  been  a  deed  poll,  or  in  the  first 
"  person,  Know  ye,  that  I,  &c.  otherwise  if 
"  it  had  been  made  between  parties ;  there 
"  no  stranger  could  take  advantage  upon  that 
"  by  way  of  action:''  and  there  the  case  of 
Co.  2  Inst,  was  cited  by  Sir  AVilliam  Jones 
at  the  bar,  and  afhrmed  by  the  court  to  be 
good  law.  And  here  the  deed  could  not  be 
in  execution  of  an  authority  ;  for  then  it 
ought  to  have  been  made  in  the  name,  and 
sealed  and  subscribed  with  the  name  of  the 
master.  And  to  the  case  of  Duttoii  and 
Toole,  that  was  in  assumpsit  on  a  verbal 
promise,  and   not  founded  upon  a  deed  as 


(o)  Hil.  24,  25  Car.  2.  B.  U.  sed.  intrat.  Trin.  24  Rot.  663. 
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this  is.     And  he  cited  also  the  case  of  0///r/ 
and  Ward,  in  King's  Bench,    Hil.   19  &  20 
Car.  2.     Debt  by  A.  upon  a  single  bill  made 
lo  A.  by  the  defendant  to  the  use  of  A.  and 
jB.     a.  brings  an  action,  to  which  the  defen- 
dant pleads  a  release  by  B.  and  adjudged  no 
bar ;  for  he  being  a  stranger  to  the  bill  could 
not  release   it,  although  it  was  for  his   own 
use  ;    and  the  book   of  Edw.  4.   which  says 
that  if  a  bill  or  bond  be  made  to  A.  to  the 
use  of  B,,  that  B.  could   bring  an  action  on 
it,  was  denied  to  be  law.     But  3  Cro.  729- 
Shaw   V.    Sherwood^    is    allowed    to    be   law, 
where  a  bill  sealed  was  such  :  "  Received  of  ^4. 
"  to  the  use  of  B.  equally  to  be  divided,  lo 
"  be  repaid  at  such  time  as  shall  be  most  for 
"  the  profit  of  B.  and  C."  each  may  sue  for  his 
20/.,   for  the    deed    is   not  made  to   either. 
But  if  it  had  been   an  obligation  to  A.  for 
the  payment  of  20/.   a  piece  to  B.  and  C. 
neither  of  them  could  have  sued  for  it,  but 
the  suit  must  be  in  the  name  of  A.     And 
the  said  case  was  affirmed  in  a  writ  of  error, 
as  appears  in  Yelv.  23.  But  in  the  principal 
case,  curia  advisare  vidt ;  and  I  suppose  that 
the  parties  agreed,  for   I  never  heard  of  it 
afterwards. 

In    Newnam    on    Convc3'ancing  (/>),    the 

ip)    Vol.  111.212. 
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points   are  thus   collected,    though   not   very 
correctly. 

If  there  be  iuo  grantees,  and  one  of  them 
takes  by  deed,  it  is  sufficient  (</) ;  but  if  the 
grant  be  to  one  that  is  no  party  to  the  deed, 
and  not  the  grantee  himself,  in  this  case 
althouoh  the  grantee,  and  he  to  whom  the 
grant  is  made,  be  capable,  and  never  so  well 
described  by  their  names,  yet  is  the  grant 
void  ;  for  no  grant  can  be  made  but  to  him 
that  is  party  to  the  deed,  except  it  be  by 
way  of  remainder :  and  therefore  if  a  man 
makes  a  lease  for  term  of  life,  and  after  the 
lessor  grants  to  a  stranger^  that  the  tenant 
for  life  shall  have  the  land  to  him  and  his 
heirs  ;  this  grant  is  void  et  sic  de  similihm; — 
and  it  seems  in  some  cases,  that  if  one  of  the 
grantees  be  party  to  the  deed,  that  another 
grantee,  that  is  no  party  to  the  deed,  may 
lake  with  him ;  and  therefore  the  case  was, 
Robert  gave  the  reversion  of  the  lands  which 
Agnes  his  wife  held  for  her  life  to  "  Stephen 
"  de  la  Moore,  habendum  post  mortem  dictce 
"  Agnetis  in  lil)erw?i  fnaritagium,  cum  Jo- 
"  hanna  Jilia  ejusdem  Robert  i  \'  in  this  case 
it  was  adjudged  that  although  Joan  was  not 


(7)  Thereby  meaning  that  a  qualification,  or  from  the  form 
grant  to  two,  of  whom  only  one  of  the  instrument,  is  good  to 
is  capable,   either  in   personal      the  one. 
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named  before  the  habendum,   jet   that   she 
should  take  in  tail  with  her  husband  (/•). 

It  is  however  to  be  observed,  that  Ste- 
pheti  Moore's  case  (s)  turned  on  the  peculiarity 
of  a  gift  in  frankmarriage.  Lord  Coke  treats 
it  as  a  remarkable  case  (/) ;  and  Herle 
put  the  case  on  the  point  of  the  form  of  a 
gift  in  marriage,  namely,  "  quod  talis  dedit 
"  tali  in  liberinn  inaritagium  cum  tali  jilia 
"  sua  f  and  there  the  wife  takes  wilh  her 
husband. 

Besides,  it  cannot  be  collected  that  the 
gift  was  made  by  an  indenture  between  par- 
ties. The  singularity  of  the  case  is,  that  the 
wife  takes  by  implication,  rather  than  from 
a  grant  to  her  in  express  terms ;  and 
hence  Lord  Coke's  observation,  in  fo.  2L 
"  albeit  the  gift  is  made  of  the  lands  to  the 
"  man  with  his  daughter,  &c/'  yet  is  the  gift 
good  to  both  of  them  in  special  tail :  and  he 
adduces  Stephen  de  la  Moore's  case  as  an  au- 
thority for  that  position. 

In  Nurse  v.  Frampton  (?<),  there  was  a  deed 
and  not  an  indenture.  In  its  form  it  stood 
thus.  It  was  agreed  that  a  grey  nag,  Sec. 
it  witness  whereof  we  have  hereunto  set  our 
hands  and  seals  ;  and  the  court  in  answer  to 


(r)  Cites  Doctor  and  Student,  (v)  Year  Book,  3  Ed.  3.  17, 

94.  Co.  Litt.  21.  231.   5  Ed.  3,  (0  !"•  21.  a. 

17.  (m)  1  Salk.  214. 
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the  aulhority  of  2  Inst.  673.  3  Cro.  59-  and 
2  Roll.  22.  held  that  the  cases  were  not  alike, 
and  that  an  action  would  lie  by  the  bare 
signing  and  sealing. 

By  several  authorities,  and  by  the  general 
rule,  it  is  settled  that  in  a  deed  poll,  a  per- 
son may  be  a  grantor  or  grantee,  a  cove- 
nantor or  covenantee,  merely  by  being 
named  as  an  efticient  party  either  actively 
or  passively,  in  the  deed. 

Lord  Coke(/)  further  opens  the  point  of 
this  learning;  in  commentino;  on  Littleton. 
The  text  is — 

"  Also  if  an  estate  be  made  by  indenture  (u) 
''  to  one  for  term  of  his  life,  the  remainder 
'*  to  anotlier  in  fee  upon  a  certain  condition, 
'•  SfC.  and  if  the  tenant  for  Hfe  have  put  his 
"  seal  to  the  part  of  the  indenture,  and 
"  after  dieth,  and  he  in  remainder  entereth 
"  into  the  land  by  force  of  his  remainder, 
"  &c. :  in  this  case  he  is  tied  to  perform  all 
*'  the  conditions  comprised  in  the  inden- 
"  ture,  as  the  tenant  for  life  ought  to  have 
*'  done  in  his  life-time,  and  yet  he  in  the 
"  remainder  never  sealed  any  part  of  the 
"  indenture.  But  the  cause  is,  for  that 
"  inasmuch  as  he  entered  and  agreed  to  have 
"  the  lands  by  force  of  the  indenture,  he  is 

(0  1  Inst.  230,  b.  (k)  See  s.  375.  as  to  deeds  poll. 
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^'  bound  to  perform  the  conditions  williiu 
*'  the  same  indenture,  if  he  will  have  the 
*'  lands,  &ic." 

And  the  comment  is,  "  albeit  he  in  the 
'  remainder  be  no  party  to  the  indenture, 
'  (the  parties  thereunto  only  being  the  lessor 
'  and  the  tenant  for  life)  yet  when  he  in  re- 
'  mainder  entreth  and  agreeth  to  have  the 
'  lands  by  force  of  the  {v)   indenture,  he  is 

*  bound  to  performe  the  conditions  con- 
'  tained  in  the  indenture.  And  here  is  also 
'  a  diversity  to  be  understood,  that  any 
'  stranger  to  the  indenture  may  take  bi/  wmj 

*  o/*  remainder,  but  he  cannot  in  this  case 
'  take  any  present  estate  in  possession,  be- 
'  cause  he  is  an  estranger  to  the  deed/^ 

And  Lord  Coke  continues  to  observe, 
'if  A.  by  deed  indented  betweene  him  and 

*  B.,  letteth  lands  to  jB.  for  life,  remainder 
'  to  C.  in  fee,  reserving  a  rent,  tenant  for 
'  hfe  dieth,  he  in  the  remainder  entereth  into 

"  the  lands,  he  shall  be  bound  to  pay  the 
*rent;  for  the  cause  and  reason  before 
'  yielded  by  Littleton.  An  indenture  of 
'  lease  engrossed  betweene  A.  of  the  one 
'  part,  and  D.  and  11.  of  the  other  part, 
'  which  purported!  a  demise  for  yeares  by 
'  yj.  to  D.  and  11.,  A.  sealeth  and  deliverelh 


(i)   1  Inst.  -230.  I). 
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"  the  iiulcnlure  lo  D.,  and  D.  sealeth  the 
"  counterpart  to  A.,  but  K.  did  not  seal  and 
"  deliver  it.  And  by  the  same  indenture  it 
"  is  mentioned,  that  D.  and  R.  did  grant  to 
"  be  bound  to  the  plaintiff  in  twenty  pounds 
"  in  case  that  certain  conditions  comprised 
"  in  the  indenture  were  not  performed.  And 
*'  for  this  twenty  pounds  A.  brought  an 
"  action  against  J),  oncly,  and  showed  forth 
"  the  indenture.  The  defendant  pleaded, 
"  that  it  is  proved  by  the  indenture,  that 
"  the  demise  by  indenture  was  made  to  D. 
"  and  J?.,  which  R.  is  in  full  life,  and  not 
"  named  in  the  writ.  Judgment  of  the  w^rit. 
^'  The  plaintiff  replied  that  R.  did  never 
"  seaJe  and  deliver  the  indenture,  and  so  his 
"  writ  was  good  against  D.  sole.  And  there 
"  counsell  for  the  plaintiff  tooke  a  diversitie 
"  betweene  a  rent  reserved  which  is  parcell 
"  of  the  lease,  and  the  land  chai'ged  there- 
"  with,  and  a  summe  in  grosse,  as  here 
"  the  twenty  pound  is ;  for  as  to  the  rent, 
"  they  agreed  that  by  the  agreement  of  R, 
"  to  the  lease,  he  was  bound  to  pay  it;  but 
"  for  the  twenty  pounds  that  is  a  summe  in 
"  grosse,  and  collateral  to  the  lease,  and  not 
"  annexed  to  the  land,  and  groweth  onely 
"  by  the  deed,  and  therefore  R.,  said  he, 
"  was  not  chargeable  therewith,  for  that  he 
"  had  not  sealed  and  delivered  the  deed. — 
"  But   inasmuch    as    he  had  agreed  to  the 
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"  lease,  which  was  made  by  indenture, 
"  lie  was  chargeable  by  the  indenture  for 
"  the  same  summe  in  grosse;  and  for  that 
"  R.  was  not  named  in  the  writ,  it  was  ad- 
*'  judged  that  the  writ  did  not  abate/' 

"  So  where  three  were  enfeoffed  by  deed, 

"  and   there   were  several  covenants   in  the 

"  deed,  on  the  part  of  the  feoffees,  and  only 

"  two    of  the  feoffees  sealed   the   deed,  the 

*'  third  entered  and  agreed  to  the  estate  con- 

"  veyed    by  the   deed,    he  was  bound  in   a 

"  writ   of   covenant  by    the    sealing  of   his 

"  companions.      2   Roll.    Rep.  63.      In   38 

"  Edw.  3.  p.  9..  it  is  said,  that   if  land  be 

"  leased  to  two  for  years,  and  only  one  puts 

"  his  seal,  but  the  other  agrees  to  the  lease, 

*•  and  enters  and  takes  the  profits  with  him, 

"  he  shall  be  charged  to  pay  the  rent,  though 

"  he  has  not  put  his  seal  to  the  deed  ;    but 

"  if  there   be  a  condition  comprised  in  the 

"  deed  which  is  not  parcel  of  the  lease,  but  a 

"  condition  in  gross,  if  he  does  not  put  his 

"  seal  to  the  deed,  though  he  be  a  party  to 

"  the  lease,    he  is  not  party  to   the  condi- 

And  it  remains  to  be  added,  that  in 
Salter  v.  Hcdglij  (j),  Lord  Chief  Justice 
Holt  held  that  a  party  to  a  deed  cannot 
covenant  with  one  who    is   no  party   lo   it; 

(xv)  Note  to  1  Iii^t.  231.  b.  (r)  Cailli.  7G. 
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but  that  one  \vho  is  no  party  to  the  deed 
may  covenant  wilh  one  who  is  a  party,  and 
obhge  himseh'  by  seaUng  of  the  deed. 

The  case  was  to  ihis  effect  : 

In  covenant,  &c.  the  plaintiff  declared 
that  (the  defendant)  by  a  certain  v/riting 
made  (at  such  a  day  and  place)  the  coun- 
terpart of  which  is  sealed  with  the  seal  of 
Jxidghj  himself,  and  this  is  produced  in 
court,  reciting  as  followeth :  imprimis  (here 
all  the  deed  was  recited)  and  the  breach  as- 
signed was,  that  one  Rock  had  not  paid  rent 
to  the  plaintiff. 

The  defendant  craved  oyer  of  the  deed, 
which  \vas  entered  in  these  words,  and  it 
was  to  the  effect  following,  {viz.)  "  Articles 
"  of  agreement  made  between  John  Sailer, 
''  of  the  one  part,  and  Charles  Rock  of  the 
"  same  county,  baker,  (but  did  not  say  of 
"  the  other  part)  as  followeth ;  imprimis. 
"  That  the  said  John  Salter  doth  for  himself, 
"  his  heirs  and  assigns,  set  and  let  one 
"  house  or  tenement  called,  <Scc.  unto  the 
"  said  Charles  Rock  for  the  yearly  rent  of, 
"  &c.  payable  quarterly.  And  whereas 
"  the  aforesaid  Charles  Rock  hath  agreed 
"  and  taken  the  house  aforesaid,  paying  the 
"  rent  quarterly,  and  leaving  it  in  good 
"  repair  ;  and  that  the  said  rent  may  be 
"  satisfied  as  aforesaid,  be  it  kiiown  unlo 
*'  all  men,  that   A,  John  Ridgli/,  do  covenant 
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"  for  myself,  &c.  on  the  behalf  of  the  said 
"  Charles  Rock,  that  is  to  say,  that  the  said 
"  Charles  Rock  shall  pay  the  rent,  and  per- 
*•  form  the  other  covenants,  &c/'  reciting 
them  particularly,  &c.  which  deed  was 
sealed  by  Rock  and  Ridghj:  and  after  oyer, 
the  defendants  demurred  generally. 

And  it  was  argued  for  him  that  he  was 
not  bound  by  this  covenant,  because  he 
was  not  a  party  to  the  deed ;  and  it  is  a 
rule  in  law,  that  he  who  is  not  a  party 
to  the  deed,  can  never  give  or  take  any 
thing,  &c.  except  it  is  by  way  of  remain- 
der, which  is  not  this  case;  and  for  autho- 
rities in  point  the  cases  in  the  margin  were 
cited  (?/). 

It  was  argued  for  the  plaintiff  that  this 
deed  was  in  the  nature  of  two  deeds,  upon 
one  and  the  same  piece  of  parchment  (which 
might  very  well  be,  as  it  was  agreed  on  all 
sides),  and  therefore  the  defendant  shall  be 
obliged  by  it;  and  it  doth  not  appear  in  this 
case,  whether  the  deed  was  indented  or  not, 
so  that  if  it  is  taken  as  a  deed  of  the  first 
person,  and  a  stranger,  he  may  be  very  well 
obliged  by  such  a  deed  to  have  any  thing 
performed  as  a  fide  jussor,  which  in  former 


(y)  3  Cro.  56.     Skidmorc  v.  352.    Roll.  7-2.    See  Lev.  138. 

Vandcvesian,    2  lost.  673.     2  Cilbi/  and  Copley.   2  Lev.    74. 

Roll.    Abr.    220.     2  Cro.  359.  Coukcr  v.  C/iilJ. 
Goodman    v.    Knights,    1    lust. 

VOL.    II.                          £  E 
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days  was  a  customary  form;  and  to  prove 
this  were  cited  the  cases  in  the  margin  (;:;). 
And  it  was  also  said  one  who  is  not  a  parly 
to  the  deed  may  be  made  an  attorney  by  the 
deed  itself,  to  make  livery  and  seisin  upon 
a  feoffment  (rt).  And  where  an  attorney  is 
made  by  a  deed  to  which  he  is  a  stranger, 
the  deed  itself  may  be  by  indenture  as  well 
as  by  deed  poll. 

And  in  addition  to  the  point  so  ruled  by 
Holt,  Chief  Justice,  the  court  was  clear  in 
opinion  that  the  action  did  lie  against  the 
defendant  upon  this  deed. 

And  it  is  to  be  observed  that  this  case  arose 
on  an  instrument  which  was  not  indented ; 
and  hence  the  observation  of  Holt,  Chief 
Justice,  as  found  in  a  report  of  the  same 
case,  viz.  "  This  doth  not  appear  to  be 
"an  indenture:  it  is  per  quoddam  scriptum 
'^fact,  SfC."  In  Shower's  Report  the  opi- 
nion of  Holt,  Chief  Justice,  is  stated  in 
these  terms :  "  Why  cannot  a  man  oblige 
"  himself  by  a  deed,  if  there  be  express 
"  words  for  it,  and  he  seals  it.^  Suppose  at 
"  the  end  of  an  indenture  it  be,  *  And  be  it 
"  known  unto  all  men,  that  A.  B.  for  him- 
"  self  covenant,  &c.'  and  he  seals  it,  why 
"  not  this  oblige  him  ?  A  man  cannot  take 
"  immediately   where   he    is    not   a   party ; 


(z)  40  Ed.  3. 5.  Fitz.  Ab.  Tit.  (a)  1  Inst.  52,  b. 

Oblig.  16.  F.N.  B.  146.  b. 


ON  LEASE  AND  RELEASE.  419 

*'  but  where  do  you  find  that  a  man  cannot 
"  give  without  being  a  party  ?  In  a  deed  of 
"  feoffment,  a  warrant  of  attornej^  lo  A.  not 
^'  a  party,  is  good  now,  though  formerly  held 
"  to  be  otherwise/* 

To  resume  the  general  observations  on 
this  head,  it  is  usual  with  some  gentlemen 
in  describing  the  parties  to  arrange  them 
under  different  heads,  according  to  the  dif- 
ferent characters,  or  the  circumstances  under 
which  they  are  to  act  or  to  grant.  For  in- 
stance, when  ^.  is  a  beneficial  owner,  and 
also  a  trustee  with  B.,  they  make  A.  a  party 
of  the  first  part,  and  A.  and  B.  parties  of 
the  second  part ;  and  they  observe  a  like 
course  when  one  person  is  to  take  estates, 
or  receive  benefits  under  different  characters, 
or  in  different  modes ;  for  example :  when 
^.  is  to  be  a  trustee  jointly  with  B.  of  one 
estate,  and  a  trustee  jointly  with  C.  of 
another  estate,  the}^  make  A.  and  B.  parties 
in  one  clause,  and  of  one  part,  and  A.  and  C 
parlies  in  another  clause,  and  of  another 
part. 

There  is  an  accuracy  in  this  mode  of  prac- 
tice, since  it  opens  to  the  mind  the  different 
operations  of  different  parts  of  the  deed. 
It  also  facilitates  the  remembrance  of  the 
different  characters  in  which  the  parties 
are  acting.  But  the  rule  of  law  does  not 
require  this  or  any  other   Vikv,   arrangement 

E  Ji  2 
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of  the  parties.  Tliough  A.  and  B.  are  par- 
ties only  in  one  clause,  they  may  be  grantors 
or  grantees,  covenantors  or  covenantees, 
either  jointly  or  severally ;  and  although 
they  are  named  jointly,  and  the  grant  be  to 
one  <>f  them  separately,  or  the  nomination 
of  the  other  be  a  mere  dead  leller,  still  the 
deed  will  not  be  in  any  manner  invalidated 

Sdli/,  Of  the  Testatum  Clause. 

In  the  testatum  clause  it  is  usual  to 
express  the  consideration  for  which  the 
release  is  made;  and  the  mode  of  expressing 
the  consideration  must  be  governed  by  cir- 
cumstances, so  as  to  adapt  the  language  of 
this  part  of  the  instrument  to  the  facts  and 
the  intention  of  the  parties. 

By  the  rules  of  the  common  law  no  con- 
sideration is  necessary  to  the  validity  of  a 
release,  or  of  any  other  deed.  The  consi- 
deration is  added,  for  the  purpose  only  of 
shewing  the  equitable  title,  or  rebutting  the 
presumption  which  would  raise  a  resulting 
use  or  resulting  trust,  or  to  shew  on  the  in- 
ternal evidence  of  the  deed,  that  the  deed 
was  not  voluntary,  &c.  so  as  to  be  fraudulent 
against  creditors  or  subsequent  purchasers. 

Tliat  there  may  be  a  resulting  trust  under 
a  conveyance  by  lease  and  release,  for  want 
of  a  consideration,  is  perfectly  clear :  w^hether 


ON  LEASE  AND  RELEASE.  421 

there  may  be  a  resulting  use,  is  a  point 
which  requires  more  minute  investigation ; 
and  on  that  point,  some  observations  will 
be  afforded  in  the  division  which  respects 
the  declaration  of  use. 

Sometimes  the  consideration  is  merely 
nominal. — In  that  case  the  receipt  is  ac- 
knowledged very  briefly  by  the  words  "  the 
"  receipt  whereof  is  hereby  acknowledged  ;" 
and  when  the  nominal  consideration  is  paid 
to  several  persons,  the  clause  should  be  in 
this  form  or  to  this  effect: — "  the  receipt 
"  whereof  respectively  they  do  hereby  re- 
'*  spectively  acknowledge  ',"  or  thus,  "  the 
"  receipt  of  which  said  sums  of  and 

"  to  die  said  respectively  paid  as 

"  aforesaid,  they  respectively  do  hereby 
"  acknowledge/' 

When  a  full  and  valuable  consideration 
is  paid,  the  receipt  for  the  consideration 
should  be  expressed  more  fully  as  in  the 
subjoined  clauses,  and  these  clauses  should 
vary  according  to  the  mode  in  which  the 
consideration  is  to  be  paid.  The  form  in 
which  the  consideration  is  expressed,  and 
of  these  receipts  are  now  to  be  added. 

1.  A    simple    Form    of  Consideration    paid 
by  one  to  one. 

In  consideration  of  £  of  lawful  moiieij 

of  the  united  kingdom  of  Great    Britain  and 
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Ireland^  current  in  Great  Britain,  to  the  said 
,  as  the  executrixes  of  the  will  of  the  said 
,  well  and  tndy  paid  hy  the  said  , 

immediately  before  the  execution  of  these  pre- 
sents, with  the  privity,  consent,  and  approbation 
of  the  said  ,  the  husband  of  the  said  , 

and  in  full  for  the  absolute  purchase  of  the 
said  and  the  fee-simple  and  inheritance 

thereof;    The   receipt    of    which   said  sum    of 
they  the  said  do  hereby  ac- 

knowledge, and  of  and  from  the  sarne  sum  and 
every  part  thereof,  do  hereby  acquit,  release, 
and  for   ever  discharge  the   said  ,  his 

heirs,  executors,  administrators,  and  assigns, 
and  every  of  them. 


When  the  Consideration  is  paid  by  several 
to  several  in  certain  Proportions. 

And  in  consideration  of  the  sum  of  £  of 

lawful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Bri- 
tain, paid  by  the  said  and  in  equal 
moieties,  immediately  before  the  execution  of 
these  presents  to  the  said  J.  P.  and  M.  his  wife, 
and  F.  and  G.  in  the  proportions  hereinafter 
mentioned  {that  is  to  say),  as  to  the  sum  of 
£  being  one  moiety  or  equal  half  part 
of  the  said  purchase  money,  or  sum  of  £ 
to  the  said  J.  P.  and  M.  his  wife,  or  one  of 
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them.       And   as  to  the  sum  of  £  being 

one  fourth  of  the  said  purchase  money  or  sum 
of  i  to  the  said  F.  ;  and  as  to  the  sum  of 

£  being  one  other  fourth  part  and  residue 

of  the   said  sum  of  £  to  the  said   G.  in 

full,  for  the  absolute  purchase  of  their  respec- 
tive shares  of  and  in  the  said  messuages,  ^c. 
hereby  released  or  otherwise  assured  or  in- 
tended so  to  be,  and  the  fee  simple  and  inheri- 
tance thereof  with  the  appiirtenances ;  The 
receipts  of  which  said  several  sums  of  £ 
and  £  and  £  ,  making  together 

the  sum  of  £  to  the  said  J.  P.  and  M. 

his  wife,  and  to  the  said  F.  and  G.  respectively 
paid  as  aforesaid,  they  the  said  J.  P.  and  M. 
his  wife,  F.  and  G.  do  hereby  severally  and  re- 
spectively acknowledge,  and  of  and  from  the 
same  sums  respectively,  and  every  part  thereof, 
doj  and  each  and  every  of  them  doth  hereby 
acquit,  release,  and  for  ever  discharge  the  said 
and  respectively,  and  their  respective 

heirs y  executors,  administrators,  and  assigns,  and 
every  of  them. 


When    the    Consideration    is     as     to    Part 
secured  by  Bond. 

That  in  consideration  that  the  said  bond  of 
the  said  R.  A.  C.  bearing  even  date  with  these 
presents,  hath  been  given  and  entered   into  to 

£  E  4 
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the  said  E.   F.   as  aforesaid,  for  securing  the 
pri7icipal  sum  of  £  and  interest,    and 

also  in  consideration  of  the  sum  of  £ 
of  lazful  money  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  current  in  Great 
Britain,  to  the  said  F.  N.  well  and  tridij 
paid  hy  the  said  R.  A.  C.  immediately  before 
the  execution  of  these  presents ;  and  mak- 
ing  together  with  the  said  principal  sum  of 
£  so   secured    by   the  bond  of    the   said 

R.  A.  C.  as  aforesaid,  the  sum  of  £ 
being  the  full  consideration  agreed  to  be 
given  by  the  said  R.  A.  C.  for  the  purchase 
of  the  said  messuage,  ^c.  and  all  the  estate 
and  interest  of  the  said  F.  N.  therein,  dis- 
charged from  any  lien  or  claim  at  law  or  in 
equity,  by  reason  that  part  of  the  said  consi- 
deration is  secured  by  the  said  bond  of  the  said 
R.  A.  C.  to  the  said  E.  F.  and  not  paid :  The 
receipt  of  which   said   sum   of  £  she   the 

said  E.  F.  doth  hereby  acknowledge,  and  of  and 
from  the  same  sum  and  every  part  thereof  doth 
hereby  acquit,  release,  and  for  ever  discharge 
the  said  R.  A.  C,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  and  every  of  them. 


Another  Form. 

That    in   consideration   of  the  said   sum   of 
3201.  paid  by  the  said  C.  J.  to  Messrs.  S.  D. 
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and  S.  in  part  of  the  said  sum  or  purchase 
inoneif  of  1,600/.  and  paid  by  them  to  the 
said  I.  S.  and  I.  B.  xdth  such  consent  and  appro- 
bation as  aforesaid  \  And  also  in  consideration 
of  the  further  sum  of  1,280/.  of  lazcful  money 
of  the  united  kingdom  of  Great  Britain  and 
Ireland,  current  in  Great  Britain,  residue  of 
the  said  sum  of  1,600/.  to  the  said  I.  S.  and 
I.  B.  well  and  truly  paid  by  the  said  C.  J.  im- 
mediately before  the  eiecution  of  these  presents^ 
with  the  privity,  consent,  and  approbation  of  the 
said  C.  C.  and  which  said  several  sums  of  320/. 
and  1,280/.  making  together  the  said  sum  of 
1,600/.  have  been  paid  to,  and  are  received  by 
the  said  I.  S.  and  I.  B.  in  part  satisfaction 
and  part  discharge  of  the  principal  money  and 
interest  now  due  and  oxdng  to  them  on  the 
mortgage  or  security  made  to  them  and  the 
said  R.  ]VL  and  F.  C.  as  aforesaid,  and  as  to 
them,  and  also  the  said  C.  C.  are  in  full  for 
the  absolute  purchase  of  the  messuage,  ^c. 
hereby  released  and  covenanted  to  be  surren- 
dered or  otherwise  assured  or  intended  so  to 
be ;  the  receipt  of  which  said  sums  of  320  /. 
and  1,280/.  making  together  the  said  sum  of 
1,600/.  they  the  said  I.  S.,  I.  B.,  and  C.  C.  do 
hereby  severally  acknowledge,  and  of  and  from 
the  same  sum  and  every  part  thereof,  do  hereby 
acquit,  release,  and  for  ever  discharge  the  said 
C.  J.  his  heirs,  executors,  administrators  and 
assigns,  and  every  of  them. 
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Another  Form. 

That  in  consideration  of  the  premises,  and 
for  and  in  consideration  that  the  sum  of  3,620  /. 
of  lauful  money  of  the  vnited  kingdom  of 
Great  Britain  and  Ireland,  current  in  Great 
Britain,  is  to  he  paid  to  the  said  T.  M.  and 
S.  D.  S.  immediately  after  the  sealing  and 
delivery  of  these  presents  by  the  said  Ac- 
countant General  of  the  said  Court  of  Chan- 
cery, by  his  cheque  or  note  on  the  Governor  and 
Company  of  the  Bank  of  England,  being  the 
said  sum  of  3,620/.  raised  in  such  manner  as 
is  hereinbefore  mentioned  or  recited,  pursuant 
to  the  direction  of  the  said  order  of  the  11th  day 
of  July  last ;  the  receipt  of  which  said  sum  of 
3,620/.  the  said  T.  M.  and  S.  D.  S.  are  to 
acknowledge  by  a  memorandum  to  be  indorsed 
on  these  presents ;  and  of  and  from  the  same 
sum  when  paid,  and  every  part  thereof,  they 
the  said  T.  M.  and  S.  D.  S.  do  and  each  of 
them  doth  declare,  that  the  said  Accountant 
General  oj  the  said  Court  of  Chancery,  and 
also  the  said  Lord  R.  his  heirs,  executors,  ad- 
ministrators, and  assigns,  and  every  of  them, 
shall  be  acquitted,  exonerated  and  discharged 
for  ever  by  these  presents ;  the  same  sum  of 
being  in  full  for  the  absolute  purchase  of  the 
inheritance  of  the  fee-simple  in  possession  of  the 
said  hereditaments  and  premises  hereinafter 
described,  and  intended  to  be  hereby  granted 
and  released.  ''^^  \^^ 
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Another  Form. 

And  in  consideration  of  the  sum  of  £  of 

lauful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Britain, 
to   the   said  well  and   tridy  paid  by   the 

said  immediately    before   the  execution   of 

these  presents,  on  the  nomination  and  at  the 
instance  and  request  of  the  said  testified  by 

his  executing  these  presents,  and  in  part  of  the 
principal  monies  and  interest  now  due  and 
owing  to  the  said  on   the  security  of  the 

several  mortgages  made  to  him  as  aforesaid,  and 
in  full  for  the  absolute  purchase  of  the  fee- 
simple  and  inheritance  of  the  said  freehold  and 
copyhold  lands  and  hereditaments  hereinafter 
described,  and  hereby  released,  and  covenanted 
to  be  surrendered  or  othe7'wise  assured,  or  in- 
tended so  to  be,  discharged  of  and  from  the  pay- 
ment of  all  or  any  part  of  the  residue  of  the 
same  principal  money  and  interest,  or  any 
contribution  on  account  thereof;  the  receipt  of 
which  said  sum  of  £  the  said  doth 

hereby   acknowledge,    and    of    and  from   the 
same  and  every  part  thereof,  doth  hereby  acquit, 
release,  and  for  ever  discharge  the  said 
his  heirs,  executors,  administrators  and  assigns, 
and  every  of  them. 

And   these   forms    vary   with  the  circum- 
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stances  to  a  degree  which  will  be  as  infinite 
as  the  transactions  of  mankind  admit — and 
often  the  motives  to  settle,  to  bar  intails, 
&c.  &;c.  are  expressed  as  the  consideration. 

Formerly  the  practice  was  for  each  person 
to  give  a  separate  and  distinct  acknowledg- 
ment for  the  consideration  paid  to  him 
respectively. 

In  modern  practice,  it  is  more  usual  for 
the  several  persons  to  whom  distinct  sums 
of  money  are  paid,  to  acknowledge  the 
receipt  of  the  sums  paid  to  them  respec- 
tively by  one  and  the  same  clause,  as  shewn 
in  one  of  the  forms  already  given. 

The  acknowledgment  of  the  receipt  is 
merely  a  formal  and  not  an  essential  part  of  a 
deed.  Little  or  no  advantage  is  derived  from 
it.  The  only  real  use  of  it  is  to  enable  the 
releasee  to  plead  the  receipt,  and  the  super- 
added release  in  bar  to  any  action  for  the 
consideration  money  (a). 

To  the  receipt  in  the  body  of  the  deed  is 
usually  added,  a  receipt  to  be  indorsed  on 
the  deed.  This  receipt  is  more  necessary 
and  useful  than  the  acknowledgment  in  the 
body  of  the  deed,  since  this  receipt  is  re- 
garded by  courts  of  equity ;  insomuch  that 
when  the  receipt  is  signed,  it  is  not  incum- 
bent on  a  future  purchaser,  unless   circum- 

(a)  Tkurle  v.  Madison,  Styles,  462. 
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Stances,  as  notice,  &;c.  &c.  impose  on  him 
the  duty  of  further  investigation,  to  inquire 
whether  in  fact  the  purchase  money  has 
been  paid.  On  the  other  hand,  the  want  of 
this  receipt  is  impHed  notice  that  the  pur- 
chase money  remains  unpaid,  and  that  the 
lands  remain  charged  in  equity  with  the 
payment  of  the  consideration. 

In  deeds  of  modern  date,  therefore,  care 
should  be  taken  that  the  receipt  for  the 
consideration  money  is  indorsed  and  signed, 
or  that  distinct  evidence  can  be  given  of  the 
payment  of  the  purchase  money. 

The  want  of  this  receipt  on  deeds  of 
ancient  date,  is  not  so  material ;  especially 
if  the  possession  has  gone  with  the  deeds : 
From  the  length  of  time  the  payment  of  the 
consideration  money  will  be  presumed. 

Also  when  it  is  stated  in  the  recital  of 
deeds,  that  the  consideration  has  been  paid  at 
a  former  period,  and  the  conveyance  is  in 
consideration  of  payment  having  been  so 
made,  it  is  neither  usual  or  formal,  to  add 
a  receipt  by  indorsement.  The  receipt  as 
acknowledged  in  the  body  of  the  deed,  or 
the  recital,  which  is  evidence  of  such  receipt, 
has  all  the  effect  in  equity,  which  would  be 
ascribed  to  a  receipt  by  indorsement.  The 
reason  which  introduced  the  practice  of 
indorsing  the  receipt,  does  not  ai)ply  lo  a 
case  attended  with  these  circumstances. 
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It  is  well  known  that  deeds  are  frequent- 
ly executed  before  the  purchase  money  has 
been  paid ;  and  in  equity,  the  payment  of 
the  money  might  be  enforced,  although  the 
receipt  of  it  be  acknowledged  in  the  body 
of  the  deed,  when  in  fact  the  payment  was 
never  made.  This  rule  of  courts  of  equity 
introduced  the  general  practice  of  indorsing 
the  receipt  on  the  deed  ;  and  the  omission 
to  indorse  the  receipt,  and  consequent  depar- 
ture from  general  practice,  is  deemed  by  a 
court  of  equity,  implied  notice  that  the 
purchase  money  has  not  been  paid.  It  is, 
however,  merely  implied  notice :  payment 
may,  therefore,  be  proved,  although  there 
be  no  receipt  for  the  money  indorsed  on  the 
deed.  Such  evidence  will  be  an  answer  to 
the  presumption  raised  in  favour  of  the  seller 
from  the  omission  to  take  the  receipt :  and 
although  a  receipt  should  be  signed,  yet 
the  purchaser  and  the  land  he  has  pur- 
chased while  it  remains  in  his  hands  will  be 
liable  in  equity  till  the  money  has  been 
paid.  Unless  it  can  be  made  out  as  a  fact 
that  the  lien  was  not  to  subsist,  equity  will 
affect  a  future  purchaser,  who  takes  with 
notice  that  the  purchase  money  remains 
unpaid  (o).  The  diflerence  between  the  two 
cases  is,  when  there  is  a  receipt  indorsed  on 
the   deed,    future   purchasers   may   rely   on 

(a)  Macreth  v.  Symonds,  15  Ves.  329. 
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such  receipt,  unless  they  can  be  affected  with 
notice,   that  the  seller  retains   an   equitable 
lien ;  but  when  the  deed  is  expressed  to  be 
in  consideration  of  a  sum  of  money  paid  at  the 
time  of  the  execution,  and  no  receipt  is  in- 
dorsed on  the  deed,  or  a  receipt  is  indorsed 
and  not  signed :  this  omission,  as  it  alibrds 
ground  for  a  suspicion,  so  it  raises  the  pre- 
sumption, that  the  seller  retains  his  equitable 
lien.     This  omission  of  a  form  observed  in 
general  practice,  is,  in  the  view  of  a  court  of 
equity,  that  species  of  notice  which  will  im- 
pose on  the  purchaser  the  obligation  of  tak- 
ing care  that  the  purchase  money  has  been 
or  shall  be  paid.     For  this  reason,  also,  it  is 
usual  in  abstracts  to  state  at  the  foot  of  the 
abstract  of  each  deed,  that  a  receipt  is  in- 
dorsed, &c.  and  by  whom  it  is  signed. 

A  very  common  method  also  of  express- 
ing the  consideration  when  paid  to  several 
parties,  used  to  be  to  insert  the  considera- 
tion paid  to  each  person  immediately  be- 
fore the  words  of  grant  proceeding  from 
that  person :  so  that  the  consideration  was 
expressed  in  different  clauses,  severed  by 
interposed  words  of  grant :  thus — "  The  said 
"  in  consideration  of  hath,  &c.  and 

"  the  said  in  consideration  of        hath, 

"  &c."  or  thus :  "  in  consideration  of 
"  the  said         hath,  &c.  and  in  consideration 
"  of         the  said         hath,  &c.'' 

In  modern  practice,    except  in  very  par- 
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ticular  cases,  it  is  usual  to  express  the  con- 
sideration in  clauses  immediately  succeeding 
each  other,  so  as  to  make  the  ditFerent 
clauses  of  grant  follow  each  other  without 
any  interruption  from  interposed  clauses 
respecting  the  consideration. 

Forms  are  given  in  the  examples  which 
are  exhibited. 

It  is  immaterial  in  point  of  effect,  whe- 
ther the  one  form  or  the  other  form  be 
adopted :  the  present  practice  has  the  ad- 
vantage of  rendering  the  deed  more  formal, 
and  its  objects  and  effect  more  simple  and 
obvious. 

Besides,  a  deed  so  prepared,  is  best  adapt- 
ed to  its  recital  in  future  deeds,  and  to  the 
detail  of  the  title,  when  it  shall  be  intro- 
duced into  an  abstract.  These  considera- 
tions are  always  deserving  of  attention  to 
those  who  aim  at  utility,  and  who,  in  pre- 
paring deeds,  look  to  the  future  rather  than 
the  present. 

In  the  testatum  clause,  the  releasor  ought 
to  be  named  as  the  releasor ;  and  the  words 
of  grant  ought  to  be  inserted.  If  the  release 
be  made  at  the  instance,  or  under  the  direc- 
tion of  any  person,  beneficially  interested, 
such  direction,  &c.  should  also  be  expressed. 

But  although  there  be  an  omission  of  the 
name  of  the  releasor,  yet  if,  from  the  context 
of  the  deed,  it  be  manifest  in  point  of  inten- 
tion who  is  the  releasor,  the  omission  of  his 
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name  will  not  vitiate  the  deed.  Therefore, 
where  a  deed  was  made  between  A.  and  B. 
and  it  was  witnessed  that  in  consideration 
of,  &c.  did  grant,  &c.  to  B.  Sec.  Though 
the  name  of  A.  as  grantor  was  omitted,  and 
there  was  no  blank  for  his  name,  the  court 
supplied  the  omission. 

And  as  the  court,  in  order  to  support  the 
deed,  has  supplied  the  name  of  the  grantor, 
so  it  has  rejected  the  name  of  a  person 
expressed  by  mistake  to  be  the  grantee. 

Thus,  in  Spi/ve  against  Tophom  {b),  there 
were  indentures  of  lease  and  release,  bear- 
ing date  the  23d  and  24th  days  of  March, 
1781,  the  release  being  of  three  parts,  be- 
tween R.  Thickston^  of  the  first  part,  J.  Top- 
ham,  druggist,  of  the  second  part,  and  G. 
Bass,  described  as  a  person  named  in  trust 
for  the  said  James  Topham,  of  the  third  part ; 
and  in  consideration  of  seven  hundred 
pounds  to  the  said  Thickston  paid  by  the 
said  Topham,  and  of  ten  shillings  to  the  said 
Thickston  mentioned  to  be  paid  by  Bass,  he 
the  said  Thickston,  did  at  the  request,  and 
by  the  direction  and  appointment  of  the 
said  Topham,  testified  as  therein  mentioned, 
grant,  bargain,  sell,  release  and  confirm 
unto  the  said  James  Topham  in  his  actual 
f>osscssion,  &c.  and  to  his  heirs  and  as- 
signs for  ever,  two  messuages,  &;c.     To  have 

(A)  3  East,  11,0. 

VOL.  u.  r  1 
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and  to  hold  the  same  unto  the  said  Bass,  his 
heirs  and  assigns :  To  the  use  of  such  per- 
son^ or    persons,    and    for    such    estate    or 
estates,  and  in  such  manner  as  he  the  said 
Topham,  during  his  life,  should  by  any  deed 
appoint,    and  for  want   thereof,  To  the  use 
of  the  said  Topham  and  Bass,  and  the  heirs 
and  assigns  of  the    said    Topham   for  ever ; 
the  estate  of  the    said  Bass  being  in   trust 
for   the  said  Topham,    his  heirs  and  assigns 
for   ever.     The   lease  for  a  year  was  made 
between  the  said  Thickston,  of  the  one  part, 
and  the  said  Bass,    of  the  other  part ;    and 
thereby    the    said    Thickston,    in    considera- 
tion of  five  shillings  to  him  paid  by  the  said 
Bass,  did  bargain  and  sell  to  the  said  Bass^ 
his    executors,    administrators,    and  assigns, 
all  the    said    premises,    to    hold    the    same 
to  the    said    Bass,   his  executors,    &c.   from 
the  day    next  before   the    day   of  the  date 
thereof,  for  the  term  of  one  year  at  a  pep- 
per-corn rent;  to  the  intent,  that  by  virtue 
thereof,    and   of  the  statute  for  transferring 
uses  into  possession,  he  the  said  Bass  might 
be  in  actual  possession  of  the  premises,  and 
be  thereby  enabled  to  take  a  grant  and  re- 
lease of  the  reversion  and  inheritance  there- 
of, to  him  and  his  heirs ;  to  and  upon  such 
uses,  &c.  as  should  be  declared  by  the  said 
indenture  of  release. 

It  was  admitted,   that  the  only  objection 
to  the  defendant's  title  was  in  the  insertion 


ON  LEASE  AND  RELEASE.  43S 

of  the  name  of  J.  Topham,  as  releasee,  in- 
stead of  G.  Bass,  in  tlie  indenture  of  24th 
March,  1781.  The  question  for  the  court 
was,  whether  the  defendant  could  make  a 
good  title  to  a  purchaser?  if  he  could,  a 
verdict  to  be  entered  for  the  defendant;  if 
not,  the  verdict  for  the  plaintiff  to  stand. 

The  case  cited  for  the  plaintiff  was  Cro. 
Eliz.  903,  4;  and  the  cases  cited  for  the  de^ 
fendant  were,  Co.  Litt.  7-  a.  Shep.  Touch. 
75.  Biitle?^  V.  Elton,  Gary's  Rep.  in  Cha.  122, 
and  Erks  v.  Lambert,  Alley n,  41,  to  shew 
that  a  grant  is  good,  although  the  name  of 
the  grantee  be  omitted  in  the  premises  of  the 
deed,  provided  it  be  mentioned  in  the  ha- 
bendum. 

Lord  EUenborough,  Ch.  J.  gave  the  judg- 
ment of  the  court ;  declaring  the  cases  cited 
were  perfectly  satisfactory  in  authorizing 
the  court  to  put  a  construction  on  the 
deed,  in  support  of  it,  which  from  from  the 
reason  and  good  sense  of  the  thing,  the 
court  would  probably  have  done,  without 
such  authorities. 

In  Trcthemj  v.  Ellesdon{c),  the  indenture 
was  made  the  20lh  day  of  September,  &c. 
between  NicJiolas  Cossen,  Sec.  of  the  one 
part,  and  Elizabeth  Cossen,  &c.  and  Nicho- 
las Cossen,  the  younger,  son  of  the  said  Eli- 
zabeth, of  the  other  part;  and  it  witnessed, 

(( )  2  Ventris,   141. 

i^  V  2 
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that  whereas  the  said  Elizabeth  Cosseii  had 
given  and  surrendered  into  the  hands  of  the 
said  Nicholas  Cossen,  one  indenture  of  lease 
of  an  annuity,  dated  the  15th  Mareh, 
1657,  of  ten  pounds  yearly,  going  out  of 
all  that  his  barton  and  demesne  called 
Mulden,  for  a  term  yet  to  come,  as  in  and 
by  the  said  indenture  of  lease  more  fully 
and  at  large  appeareth,  hath  given,  granted^ 
and  confirmed,  and  in  and  by  these  pre- 
sents,  doth  give,  grant,  and  confirm  unto 
the  said  Elizabeth  Cosseji,  her  heirs  and  as- 
signs, by  these  presents,  one  annuity,  &c. 
to  have,  receive,  and  take  yearly  the  said 
annuity  to  the  said  Elizabeth  Cossen  and 
Nicholas  Cossen,  the  younger,  and  the  survi- 
vor and  survivors  of  them  at  the  usual 
feasts,  &c. 

And  it  was  argued  for  the  plaintiff,  that 
there  was  no  sufficient  grant  by  this  inden- 
ture; for  it  is  said  to  be  made  between 
Nicholas  of  the  one  part,  and  Elizabeth  and 
Nicholas  Cossen,  junior,  of  the  other  part, 
and  then  recited  the  surrender  of  a  former 
srant:  after  w^hich  came  these  words,  "  hath 
'•  given  and  granted,  and  by  these  presents 
"  doth  give  and  grant.  Sec."  and  no  grantor 
named. 

But  the  court  were  of  opinion  as  to  the 
matter,  that  it  was  a  good  grant,  the  inden- 
ture being  between  Nicholas  Cossen,  of  the 
one  part,  and   Elizabeth  of    the  other  part; 
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and  then  after  a  recital  saith,  "  hath  given 
*'  and  granted  to  EUzobeth,  &c/'  that  must 
be  taken  that  Nicholas  Cosseu  hath  given 
and  granted. 

The  usual  words  of  grant  in  this  assur- 
ance are  as  to  trustees,  "  bargain,  sell,  and 
*^release,"  and  as  to  persons  beneficially  in- 
terested as  owners,  "  grant,  bargain,  sell, 
"release,  and  confirm/' 

The  formal  and  more  efficient  w^ords  are 
"  release  and  confirm/'  Either  of  these  ex- 
pressions will  be  effectual  for  the  object  to 
be  attained :  even  if  both  these  words  should 
be  omitted,  either  of  the  other  words  would, 
it  is  apprehended,  enable  the  grantee,  being 
the  owner  of  a  particular  estate  capable 
of  enlargement,  to  plead  the  deed  as  a  re- 
lease. 

When  the  grant  is  made  at  the  request  or 
under  the  direction,  &c.  of  any  person,  the 
request,  &c.  are  generally  introduced  in  this 
form  : — 

"  The  said  at  the  instance  and  rc- 

*'  quest,  and  by  the  direction  and  appoint- 
"  ment  of  the  said  A.  B.  and  with  the  pri- 
"  vity,  consent,  and  approbation  of  the 
"  said  C.  D.  testified  by  their  respectively 
"  executing  these  presents,  hath  granted, 
"  &c.  and  by  these  presents,  dotli,  &c." 

Formerly,  it  was  usual  to  repeal  (his 
clause  after  the  words  of  grant  in  the  pasi 
kind  also  in  tlic  present  tense. 

f3 
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But  by  adding  the  words  of  direction, 
&c.  immediately  before  the  words  of  grant 
in  the  past  tense,  the  language  of  direction, 
&c.  equally  governs  the  words  in  the  present 
tense. 

This  is  then  the  more  neat,  and  now  the 
more  usual  mode  of  introducing  the  clause 
of  direction,  &c.  It  avoids  a  repetition, 
which  is  always  ungraceful  to  those  who  read 
legal  instruments. 

When  there  are  several  grantors,  the 
clause  of  grant  is,  in  more  correct  practice, 
introduced  by  words  of  joint  and  several 
grant,  viz.  the  said  A.  B.  C  D.  and  E,  F, 
have,  and  each  and  every  of  them  hath 
granted,  &c.  and  by  these  presents  do,  and 
each  and  every  of  them  doth,  &c.  And 
frequently  different  grantors  are  arranged 
in  classes,  so  as  to  shew  the  different  cir- 
cumstances under  which,  and  the  different 
characters  in  which,  the  grantors  act.  A  com^ 
plex  form  is  added,  as  best  illustrating  the 
utility  and  even  the  object  of  this  arrange- 
ment. In  exercising  powers  given  to  several 
persons  jointly,  no  words  of  severance,  as 
in  the  case  of  a  joint  and  several  grant,  are 
used. 

In  this  clause  also,  the  releasee  ought  to 
be  named.  This  is  proper,  though  not  ab- 
solutely necessary.  It  was  formerly  the 
opinion,  that  though  a  grant  might  be 
good  without  an  habendum,  an  habendum 
could  not  be  good  without  a  grant.     As.  far 
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as  respects  the  grantee,  the  law  to  be  col- 
lected from  Spyve  v.  Topham  (d),  and  the 
cases  there  cited,  is,  that  though  the  gran- 
tee be  not  named  in  this  part  of  the  deed, 
or  though  some  other  person  be  named  by 
mistake,  yet  the  grant  will  be  good,  if  from 
the  context,  and  in  particular  the  haben- 
dum, &c.  the  intended  grantee  can  be 
ascertained  beyond  all  reasonable  doubt; 
and  if  the  grant  be  to  several,  and  some 
of  them  only  are  capable  of  taking,  the 
grant  will  be  good  to  those  alone  who  are 
capable. 

It  is  also  usual  to  express  in  this  clause 
the  words  of  limitation  when  an  estate  in 
fee  is  to  be  conveyed.  This  is  only  a  for- 
mal part  of  the  deed,  nor  is  it  necessary 
when  there  is  an  habendum,  since  the  ha- 
bendum is  in  point  of  law  the  proper  part 
of  the  assurance  for  introducing  the  words 
of  hmitation.  It  is  the  office  of  the  pre- 
mises to  name  the  grantee,  and  describe 
the  parcels,  and  of  the  habendum  to  limit 
the  estate. 

But  it  may  be  observed,  that  if  the  ha- 
bendum be  inconsistent  with  the  grant  in 
the  premises,  the  grant  in  the  premises  will 
prevail,   and  the  habendum  be  rejected  (c). 

(f/)  3  East.  115,  C|8.      Auditor     Kiii<;:'s     Casc^ 

(.:}     Slici>iiurtl's   Tuucbsloiic,      cited  8  Uc[).  £,0. 

r  r  4 
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Therefore,  if  a  grant  be  made  to  A.,  and 
his  hcii's ;  habendum  to  him  for  his  life,  or 
to  him  and  his  executors  for  years ;  the 
grant  will  prevail,  and  the  habendum  be 
rejected. 

Whenever  the  grant  in  the  premises  can 
be  rendered  consistent  with  the  limita- 
tions in  the  habendum,  the  words  in  the 
grant  will  be  quahfied  by  the  words  in  the 
habendum  (/).  The  rule  is,  that  where  a 
deed  speaks  by  general  words,  and  after- 
wards descends  to  special  words,  if  the  spe- 
cial words  agree  to  the  general  words,  the 
deed  shall  be  intended  according  to  the 
special  words  (g). 

Thus  if  a  grant  be  to  A.  and  his  heirs, 
habendum  to  him  and  the  heirs  of  his 
body  {h),  or  habendum  to  him  and  his  heirs, 
during  the  life  of  some  other  person  or  se- 
veral persons :  in  the  former  case  only  an 
estate  tail,  and  in  the  latter  case,  only  an 
estate  for  life  or  lives  will  pass,  because  in 
both  these  instances,  the  word  "  heirs,'"  in 
the  habendum,  is  rendered  consistent  with 
the  word  "  heirs'"  in  the  grant  (i). 


(/)  8  Rep.  154,  b.  (j)  Grant  to  two,  habendum 

(g)  7  Edw.   3.     Moriimer's  to  one   for  life,   remainder  to 

Case,  8  Rep.  154,  b.  another.    Shep.    Touch.    109. 

(h)  Co.  Lit.  21.     8  Co.  154.  Co.  Litt.  183. 

Moor,  87.     Cro.  Jac.  476. 
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And  when  the  grant  and  the  habendum 
import  the  gift  of  different  estates,  as  a 
grant  to  B.,  and  the  heirs  of  his  body, 
habendum  to  him  and  his  heirs,  an  estate 
in  tail  will  pass  by  the  grant  in  the  premises, 
and  the  remainder  in  fee  will  pass  by  the  ha- 
bendum (k). 

It  would  have  been  the  reverse  if  the  grant 
had  been  to  A.  and  his  heirs,  habendum  to 
him  and  the  heirs  of  his  body,  for  the  haben- 
dum would  have  qualified  the  grant. 

So  the  habendum  may  destroy  the 
effect  of  the  grant,  and  render  void  a  deed 
which  without  the  habendum,  would  have 
been  good  :  as  when  a  grant  is  made  to  A. 
for  his  life,  or  to  A.  and  his  heirs,  with- 
out any  habendum  (/),  the  grant  may  ope- 
rate according  to  the  intention  of  the 
parties ;  but  by  the  addition  of  an  haben- 
dum. To  hold  from  a  day  to  come,  or  from 
an  event y  thus  importing  to  pass  an  estate 
of  freehold  under  the  rules  of  the  common 
law,  and  to  commence  in  future,  which  is 
contrary  to  the  rules  of  that  law,  the 
habendum  will  destroy  the  effect^  of  the 
grant,  and  the    deed  cannot   operate   either 


ik)  2  Co.   55.      Hob.    171.  (0  Co.  Litt.  21,  a.     8  Rep. 

Cro,  Eliz.   254.    9    Co.  47G.      154,  a.     Sliep.  Toudi.  108. 
,3  Lev.  339. 
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under  the  grant,  or  under  the  haben- 
dum (m).  Also  the  habendum  may  regulate 
and  modify  the  language  of  the  grant,  as 
in  the  instance  of  a  grant  to  two,  habendum 
to  one  for  life,  remainder  to  another  in  tail 
or  in  fee ;  and  in  the  instance  of  a  grant  to 
two  persons  of  lands,  habendum,  one  moiety 
to  one  in  fee,  and  the  other  moiety  to  the 
other  in  fee. 

As  it  is  the  proper  office  of  the  premises 
of  a  deed  to  name  the  grantee,  and  of  the 
habendum  to  limit  the  estate,  it  is  highly 
expedient  to  observe  this  regulation,  so  as  to 
introduce  the  limitation  of  estate  into  the 
habendum  without  attempting  to  express 
the  estate  in  the  premises.  General  conve- 
nience enforces  this  regulation.  It  facili- 
tates practice;  it  aids  the  judgment;  it 
assists  the  memory;  it  enables  men  of  ex- 
perience to  perform  their  duty  with  dispatch 
and  with  judgment.  And  each  of  these 
considerations  is  of  importance  to  the  public 
as  well  as  the  individual  practitioner. 

3dly,  The  lease  for  a  year  is  generally  re- 
cited in  this  part  of  the  release.  Some- 
times, though  not  very  frequently,  it  is  re- 

(m)  yJa/f/um'sCase,  2  Rep.23.      55.    1st  resolution.     Hogg  v. 
Shep.  Touch.  169.    1  Inst.  183.      Cross,  Cro.  Eliz.  254. 
(«)  BucJilcr^s   Case,   2   Rep. 
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cited  after  the  clause,  "  All  the  reversion/' 
It  is  immaterial  in  what  part  of  the  deed 
this  recital  is  introduced.  But  as  it  is  more 
generally  expected  to  find  this  clause  in 
this  part  of  the  assurance,  there  is,  with  a 
view  to  practice  and  professional  habits,  a 
convenience  in  having  it  inserted  in  this  part 
of  the  deed. 

It  is  observable  also,  that  the  recital  is 
only  a  formal  and  not  an  essential  part  of 
the  release ;  for  if,  in  point  of  fact,  there  be  a 
lease,  it  is  of  no  consequence  that  the  reci- 
tal is  omitted.  The  object  of  the  recital  is 
to  make  it  evidence  of  the  lease  as  against 
the  releasor,  and  those  who  claim  under 
Jbim. 

In  practice  it  is  doubted  by  some  gentle- 
men of  experience,  whether  this  recital 
operates  by  way  of  evidence  or  estoppel ;  and 
those  who  think  that  it  operates  by  way  of 
estoppel,  contend,  that  in  recovery  deeds,  and 
as  against  the  issue  in  tail,  or  the  persons  in 
remainder  or  reversion,  the  recital  cannot  be 
used,  since  persons  of  this  description  claim 
under  the  original  donor,  and  are  not  bound 
by  estoppel.  ]jut  considering  the  recital  as 
evidence  only,  and  not  as  estoppel,  there 
does  not  seem  to  be  any  well  foinuled  rea- 
son against  the  admission  of  this  evidence, 
in  a  question  in  which  the  issue  arc  con- 
cerned, or,  as  in  llie  ease  of  recovery  deeds, 
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the  reversioners  or  remainder-men  are  in- 
terested. There  is  an  incongruity  in  admit- 
ting that  the  release  is  operative  at  the  time 
of  suffering  the  recovery,  and  inoperative 
at  a  future  day,  under  the  same  identical 
evidence. 

In  Ford  v.  Lord  Grey  (o),  it  was  resolved 
that  the  recital  of  a  lease  in  a  deed  of  re- 
lease, is  good  evidence  of  a  lease  against  the 
lessor,  and  those  that  claim  under  him.  In 
iSalkeld,  there  is  a  report  of  the  same  case  (p). 
There  is  the  qualification,  that  as  to  others 
it  is  not  evidence,  without  proving  that 
there  was  such  a  deed,  and  that  it  has  been 
lost  or  destroyed. 

The  cases  on  this  point  with  their  dis- 
tinctions will  be  found  in  Com.  Dis.  Evid. 
B.  5. 

By  an  act  of  parliament  in  Ireland,  a 
recital  of  a  lease  for  a  year  is  conclusive 
evidence  of  such  lease,  and  no  lease  is  pre- 
pared. In  some  of  the  West  India  islands 
also,  and  particularly  in  Jamaica,  no  lease 
for  a  year  is  used. 

When  a  recital  of  a  lease  for  a  year  is  in^ 
troduced,  it  should  be  in  this  form ; 

In  the  actual  possession  of  the  said 
?iow    being,    in   virtue   of  a  bargain  and  sale 
thereof  7nade  to  him  by  the  said 
in     consideration    of  five     shillings,  paid    to 

(o)  6  Mod.  44.  (p)  1  Salk.  285. 
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each  of  them  by  the  said  ,  by  inden-' 

ture,  bearing  date  on  the  day  next  before  the 
day  of  the  date,  and  executed  before  the  exe- 
cution of  these  presents  for  one  whole  year,  to 
be  cojnputed  from  the  day  next  before  the 
day  of  the  date  of  the  same  indenture  of  bar- 
gain and  sale,  and  by  force  of  the  statute 
7nade  for  transfeT'ring  uses  into  possession. 

Or  it  should  be  with  such  variations,  as 
the  circumstances  of  the  case  may  re- 
quire. It  should  express  by  whom  and  to 
whom  the  bargain  and  sale  is  made,  and  on' 
what  consideration  ;  and  that  by  force  of 
the  statute  of  uses  the  grantee  is  in  the 
actual  possession. 

The  expression,  however,  that  the  grantee 
is  in  the  actual  possession,  is  not  strictly 
correct.  The  baro;ain  and  sale  2;ives  the 
estate  only,  not  the  possession.  Any  lan- 
guage which  shows  that  the  grantee  has 
a  vested  estate  for  one  year,  will  be  more 
correct ;  but  an  attempt  to  change  the  pre- 
sent form,  would  meet  with  opposition,  and 
would  not  be  productive  of  any  benetit,  ex- 
cept under  the  rule,  qui  bene  distinguet  bene 
docit. 

Let  it  also  be  observed,  that  when  a  con- 
veyance is  made  by  a  corporation  by  lease 
and  release,  and  the  lease  is  perfected,  as  in 
prudence  it  ought  to  be   by  entry,   the  re- 


446  ON  LEASE  AND  RELEASE. 

cital  ill  the  release  of  the  lease  for  a  year 
should  advert  to  and  notice  the  entry,  in- 
stead of  referring,  as  is  usual  in  ordinary 
cases,  to  the  statute  of  uses.  The  declara- 
tion also  at  the  end  of  the  lease  for  a  year, 
instead  of  being  in  the  common  form^ 
should  state  that  the  demise  is  made  to  the 
intent  that  by  virtue  of  these  presents,  and 
an  entry  to  be  made  by  force  of  the  grant 
or  demise  hereby  made,  the  said 
(the  grantee)  may  be  in  actual  possession^ 
&c.  (p). 


Athly,  Of  the  Parcels. 

No  part  of  a  deed  requires  more  atten- 
tion than  that  which  contains  the  parcels. 

In  all  cases  care  should  be  taken  that 
all  the  lands  intended  to  pass,  are  includ- 
ed ;  and  that  no  lands  are  included  except 
those  intended  to  pass ;  and  the  lease  and 
release  should  severally  contain,  either  in 
words  or  in  substance,  precisely  the  same 
parcels :  general  or  comprehensive  terms, 
should  receive  minute  attention,  to  guard 
against  mistakes  in  this  particular. 

(;?)  Buckler's  case,  2  Rep.  55.      1st  Resolution.    Ifogg  v.  Cross^ 
Cio.  Eliz.  254. 
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At  law  no  more  will  pass  than  is  well 
described ;  and  all  that  is  described,  and 
that  the  grantor  is  competent  to  convey, 
will  pass. 

^  As  between  a  seller  and  his  heirs,  and  a 
purchaser  and  his  heirs,  a  court  of  equity 
will  correct  any  error,  by  supplying  the 
omission  of  any  parcels  by  mistake,  or  de- 
creeing a  reconveyance  of  parcels  included 
in  the  conveyance,  but  not  intended  to 
pass. 

But  (q)  the  issue  in  tail,  or  persons  in 
remainder,  are  not  bound  to  supply  any 
omission.  This  is,  often,  relevant  and  mate- 
rial, in  regard  to  the  effect  of  recovery^ 
deeds. 

In  general,  it  is  right  to  adopt  the  de- 
scription contained  in  the  former  deeds,  un- 
less on  account  of  a  division  of  an  entire 
thing,  as  a  manor  or  farm,  into  parcels,  such 
description  would  be  irrelevant.  AVhen 
such  subdivision  takes  place,  the  new  de- 
scription should  be  made  as  simple  as  may 
be,  and  the  attention  should  be  directed 
to  select  those  circumstances  of  description 
which  will  distinguish  the  property  from  any 
other. 

After  enumerating  the  parcels  by  their 
denomination,     as     a     manor,     farm,     cS:c. 

(y)  In  aconvcyuiice  by  tenant  in  tail. 
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the  leading  circumstances  of  descripliori 
are  numbers,  quantities,  name,  local  situa- 
tion, as  to  township,  parish,  Sec.  occupa- 
tion, rent,  abuttals,  or  boundaries,  or  the 
like ;  and  in  case  any  words  are  used  in  re- 
ference to  a  former  description,  these  words 
should  make  the  reference  as  clearly  and 
distinctlj^,  and  at  the  same  time  as  simply 
as  may  be.  Complexity  and  accumu- 
lation of  description  should  be  studiously 
avoided. 

In  general^  descriptions  which  depend  on 
words  of  reference  involve  too  much  lan- 
guage, and  accumulate  description  on  de- 
scription, until  they  have  rendered  the 
description  so  complex,  as  to  be  hardlj^  in- 
telligible :  at  all  events,  to  be  intelligible 
only  by  a  great  exertion  of  the  mind,  and 
a  minute  comparison  between  the  w^ords 
of  reference  and  the  different  circumstances, 
facts,  &c.  brought  within  the  compass  of 
the  terms  of  reference ;  and  frequently  an 
error  in  any  one  branch  of  the  descrip- 
tion will  destroy  the  effect  of  the  grant, 
since  the  description  cannot  be  made  out 
by  evidence. 

When  a  new  description  is  adopted,  it  is 
prudent  to  take  the  most  obvious  circum- 
stances of  certainty,  as  the  foundation  and 
ground-work  of  the  description :  thus 
"  All  that  messuage,  tenement,  and  farm, 
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**  called  ,  situate  in  the  parish  of  , 

"  in  the  county  of  :  which  said  heredi- 

"  laments  do  consist,  &c.  or  do  contain, 
"  Sic.  and  were  formerly  the  inheritance, 
"  &c.  or  were  late  in  the  occupation.  Sec." 

The  advantage  of  adopting  this  mode  is, 
that  the  subsequent  part  of  the  description 
is  independent  of  the  former  part  of  it,  and 
therefore,  though  the  subsequent  circum- 
stances of  description  may  be  erroneous, 
this  error  will  not  vitiate  the  grant,  since 
that  which  is  certain  of  itself,  cannot  be 
destroyed  by  that  which  is  uncertain,  false, 
or  insensible.  And  it  is  a  general  rule, 
that  when  the  first  and  material  circum- 
stances of  the  description  are  true,  a  false 
addition  does  not  affect  the  vaHdily  of  the 
grant  (?•).  The  maxims  are,  falsa  demomtra- 
tio  noil  nocet :  nil  facit  error,  nominis  cum 
de  persona  [or  de  re]  constat.  Veritas  nominis 
tillit  er?'orem  dcmojistrationis. 

When  circumstances  of  demonstration 
are  added  to  a  description  which  is  cer- 
tain, the  sole  object  is  to  distinguish  the 
particular  lands  from  others,  to  which  the 
description  might  otherwise  apply ;  or  to 
express  the  intention  of  the  parties  rcs[)ect- 
ing   the  (juantities,  Sic.  or  lo  give  a  history 

(;•)  Bacon's  Maxims,  No.  i;^       And    ^(■e     Doc    v.    Gnat  head 
and   25.      Shep.   Touch.   Q4<j.      8  Eust,  iji. 

VOL.   II.  G    G 
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of  the  deduction  of  the  title  from  owner 
to  owner ;  or  to  connect  the  title  under 
the  deed  in  preparation,  with  the  title  under 
former  conveyances,  wills.  Sec. 

In  general,  purchasers  are  very  anxious 
to  have  a  new  description  of  the  parcels 
they  purchase,  so  as  to  adapt  the  descrip- 
tion to  the  present  circumstances  of  the 
property. 

This  is  done  in  one  of  two  modes,  either, 

1st,  By  describing  the  parcels  by  their 
old  description,  and  then  adding  a  decla- 
ration to  this  effect,  "  AVhich  said  mes- 
"  suages,  &c.  are  now  better  known  or 
"  distinguished  by  the  several  names, 
"  quantities,  and  other  certainties  herein- 
"  after  mentioned,  that  is  to  say.  All,  &c/' 
or,  2dly,  The  modern  description  is  first 
inserted,  and  this  is  the  more  correct  form  : 
and  then  a  declaration  to  this  effect  is  added, 
"  Which  said  are  the  same 

"  as  were  comprised  in  certain  indentures, 
"  Sec.  and  were  there  described  as,  &c.'' 
[here  insert  the  old  description.] 

But  this  object  is  frequently  more  con- 
cisely and  more  neatly  attained  by  the 
mode  of  referring  to  the  parcels  in  the  re- 
citals of  former  conveyances :  for  instance, 
a  recital  that  by  indentures  of  lease  and  re- 
lease, bearing  date,  &c.  and  made,  &c.  all, 
Sec.  either  taking  the  parcels  fully,  with  the 
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additional  clause,  "  which  said  messuages, 
"  &c.  are  the  same  messuages,  &c.  as  are 
"  hereinafter  described,  and  hereby  released, 
"  8ic."  or  which  is  still  preferable,  "  divers 
"  messuages,  &c.  therein  particularly  men- 
"  tioned  and  described,  being  the  same 
"  messuages,  &c.  as  are  hereinafter  describ- 
"  edj  and  hereby  released,  8cc.  or  [as  the 
"  circumstances  require]  comprising  among 
"  them  the  messuages,  &:c.  hereinafter  de- 
"  scribed,  &c." 

In  modern  practice,  schedules  for  the  de- 
scription of  parcels  are  made,  as  will  afler- 
w^ards  be  noticed,  the  means  of  simplify- 
ins:  the  form  and  the  lansfuage  of  deeds. 

The  general  rule  is,  that  there  must  be 
a  sufficient  certainty  of  the  lands  conveyed  ; 
and  if  there  be  an  uncertainly  respecting 
the  parcels,  the  deed  will,  as  lo  these  par- 
cels, and  so  far  as  the  uncertainty  exists, 
be  void. 

The  rule  of  law,  however,  is,  that  "  cer- 
"  turn  est  quod  certum  reddi  potest."  For  this 
reason  it  is  immaterial  whether  this  cer- 
tainty be  in  the  deed  as  a  substantive  or 
independent  description,  or  depends  on  a 
reference  to  some  other  deeds,  or  lo  facts 
or  other  circumstances :  and  the  descrip- 
tion may  be  b}^  a  reference  lo  a  d(  scription 
contained  in  other  deeds,  as  "  all  those  mes- 
"  suages,  &c.  wdiich  were  comprised  in  cer- 
"  tain  indentures,  bearing  date,  »Scc.  and 
G  G  2 
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*'  thereby  conve3'ed,  &c.   to  and  to  the  use 
"  of,  &c." 

But  this  is  an  inconvenient  and  objec- 
tionable mode  of  description,  since,  in  or- 
der to  give  application  to  the  language  of 
the  deed,  and  ihe  certainty  of  the  parcels, 
the  deeds  themselves  to  which  the  refer- 
ence is  made,  must  be  produced  and 
proved  ;  at  least  in  the  cases  of  titles  de- 
pending on  modern  deeds. 

In  the  case  of  a  reference  to  ancient 
deeds,  perhaps  evidence  that  the  lands  have 
been  held  under  the  deeds  to  which  the  re- 
ference is  made,  would  be  received,  with- 
out proving,  or  even  producing  the  ancient 
deeds:  and  the  objection  does  not  exist 
when  the  deeds  containing  the  reference 
are  indorsed  on  the  deeds  containing  the 
description  to  which  reference  is  made. 

The  objection  also  is  in  a  great  measure, 
if  not  wholly  obviated,  in  most  instances, 
by  a  previous  recital,  which  contains  a 
description  of  the  parcels,  and  th  u  as 
between  the  parties  contains  a  positive  cer- 
tainty, except  so  far  as  the  issue  in  tail,  or 
persons  in  remainder,  may  be  aftccted  by 
the  question.  On  this  point  the  observation 
applied  to  the  recital  of  a  lease  for  a  year, 
in  the  release,  will  be  equally  relevant  to 
any  other  recital.  The  observation  of 
Lord  Chief  Justice  Holt,  applicable  to  this 
point,    and  it    embraces   a  general   rule,   is, 
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"  a  general  recital    is    not  an  estoppel,  but 
**  the  recital  of  a  particular  fact  is  (5)/' 

Nor  is  the  objection  of  so  much  force 
when  the  description  refers  to  a  fact  capa- 
ble of  proof,  as  a  descent,  seisin,  occupa- 
tion, and  the  like. 

As  often  as  there  are  various  recitals  in 
a  deed,  with  reference  to  a  deduction  of 
the  title  to  different  parcels,  the  more  sim- 
ple, neat,  and  accurate  mode  is,  to  insert 
the  parcels  comprised  in  each  class  of 
deeds,  in  a  distinct  schedule,  and  to  make  a 
reference  from  time  to  time  in  the  recital, 
and  also  in  the  grant  to  the  appropriate 
schedule:  thus  the  recital  will  be  to  this 
effect :  "  Whereas  by  indentures,  &c.  bear- 
"  ing  date,  &c.  and  made,  &c.  all,  &c.  which 
"  are  comprised  and  described  in  the  first 
"  schedule  to  these  presents,  with  their 
"  rights,  members,  and  appurtenances,  were 
"  assured,  &c/'  Or  when  the  circumstances 
require  it,  the  recital  will  assume  this 
form:  "  Whereas,  by  indentures,  &c.  bear- 
"  ing  date,  &c.  and  made,  &c.  divers  here- 
"  ditainents,  and  among  them,  all  those,  cS:c. 
^'  comprised  in  the  iirst  schedule  to  these 
*'  presents,  were  assured/'  And  then  the 
schedule  will  omit  all  the  parcels  in  the 
recited  deeds,    except    those    which  are    the 


(s)   I  Shower,  57.     Salter  v.  Kidlnj,   cited  1  Saunil.  8.    I  loll. 
210.      I  Inst.  52. 
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subject  of  the  deed  under  preparation.  The 
other  recitals  will  proceed  in  like  manner, 
adapting  the  recital  to  the  circumstances. 

The  grant  will  be  by  words  of  reference 
to  the  description  in  the  schedules,  and  will 
be  governed  by  the  intention  of  the  parties. 
In  general,  it  will  be  to  this  effect:  "  All 
"  those,  the  messuages,  <Scc.  which  are  men- 
"  tioned  and  described  in  the  first,  second, 
"  and  third  schedules,  in  these  presents,  and 
"  every  part,  &c.'' 

In  case  the  general  words  proper  for  the 
parcels  in  each  schedule,  are  added  in  that 
schedule,  then  the  reference  will  be  to  the 
rights,  members,  and  appurtenances,  by 
general  words  thus :  after  the  words  "  every 
"  part  and  parcel  of  the  same,''  adding, 
"  with  the  rights,  members,  and  appur- 
*' tenances ;''  but  when,  as  more  frequently 
happens,  the  general  words  are  not  inserted 
in  the  schedule,  the  general  words  should 
be  introduced  into  the  body  of  the  deed,  in 
the  same  manner  and  in  the  same  form,  as  if 
the  description  of  the  parcels  had  been  in- 
serted in  the  body  of  the  deed,  in  the  clause 
containing  the  grant. 

AVhile  adverting  to  this  subject,  it  will  be 
proper  also  to  notice,  that  sometimes  the 
ancient  description,  and  sometimes  the  mo- 
dern description,  is  for  convenience  thrown 
into  a  schedule,  instead  of  being  contained 
in  the  body  of  the  deed.  Simplicity,  and 
a   desire    to   keep   the    deed    in   a    state   to 
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be  intelligible,  with  greater  ease,  are  the 
objects  in  view ;  and  no  persons,  except 
those  Avho  have  had  experience  on  this 
subject,  can  fully  appreciate  the  practical 
convenience  of  these  and  the  like  arrange- 
ments. One  caution,  however,  which  is 
rarely  observed,  is  deserving  of  notice  in 
this  place :  whenever  there  is  one  descrip- 
tion dependent  on  another,  or  connected 
with  it,  care  must  be  taken  to  guard  against 
a'ny  omission  which  may  be  found  in  the 
effective  description;  and  with  that  view, 
there  should  be  added  some  words  of  re- 
ference to  embrace  the  lands  contained  in 
the  modern,  or  in  the  ancient  description 
to  which  reference  is  made,  either  for  iden- 
tity, or  for  greater  certainty :  for  instance, 
supposing  the  conveyance  to  be  of  "  all 
**  those  lands  heretofore  described,  as  \* 

with  a  reference  to  them,  as  "  now  better 
"  known  or  distinguished  by  the  names  of 
"  ;''  or  the  grant  is  of  "  all  those  now 
"  called  ;    which    said  ,   were 

"  formerly  described  as  or  were  for- 

"  merly  known  by  the  names,  &c.  conlain- 
"  ed  in  the  schedules ;"  in  each  of  these  in- 
stances there  should  be  ulterior  words  of 
description,  for  the  j)urpose  of  compre- 
hending, as  the  case  may  require,  any  par- 
cels contained  in  the  ancient  or  the  modern 
descriptions,  which  may  not  have  been 
effectually  comprised    by    the    eflicienl  part 
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of  the  description.  Such  additional  clause 
may  be  in  these  terms,  or  to  this  effect : 
"  And  all  other  the  messuages,  &c.  which 
"  are  comprised  or  described  in  the  sche- 
"  dules  to  these  presents,  and  not  herein- 
"  before  released  or  otherwise  assured ;''  or, 
"  AH  other  the  messuages,  &c.  comprised 
"  in  the  description,  lastly  hereinbefore 
"  contained,  and  not  hereinbefore  releas- 
"  ed  or  otherwise  assured/'  The  neces- 
sity, or  at  least  the  expediency  of  such 
additional  clause  of  description,  arises  from 
the  consideration,  that  an  additional  de- 
scription referred  to  for  the  purposes  merely 
of  certainty  or  of  identity,  cannot  give 
to  the  terms  of  description  any  effect  be- 
yond their  own  genuine  import;  conse- 
quently the  circumstances  of  identity  or 
description  cannot  be  made  to  comprehend 
lands  which  are  clearly  and  beyond  all  doubt 
omitted. 

For  example,  suppose  three  farms  are 
intended  to  be  conveyed,  and  they  are  call- 
ed A.,  B.,  and  C,  and  were  formerly  de- 
scribed as  D.,  E.,  and  F. ;  and  the  grant  is 
of  all  those  farms  called  A,  and  B.,  and  the 
reference  is,  by  these,  or  the  like  terms, 
"  which  said  farms  were  formerly  called, 
"  Z).,  £.,  and  F."  It  is  obvious,  that  this 
demonstration  or  addition  is  false;  and  it 
is  apprehended  that  the  false  demonstra- 
tion   or   addition   cannot   extend    the  words 
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of  description  in  the  grant  beyond  their 
actual  import,  since  it  is  as  probable  that 
the  farm  C.  may  have  been  omitted  out  of 
the  grant  by  design,  as  that  the  farm  F. 
may  have  been  inserted  in  the  enumeration 
of  the  circumstances  of  demonstration  with 
an  intention  to  include  it. 

In  assignments  of  leaseholds  the  prevail- 
ing practice  is  to  introduce  the  parcels 
in  the  recital  of  the  lease;  but  in  convey- 
ances of  the  inheritance,  it  is  always  desira- 
ble, when  the  circumstances  will  admit  of 
that  arrangement,  to  introduce  the  descrip- 
tion of  the  parcels  into  the  operative  part 
of  the  deed. 

But  even  in  conveyances  in  fee,  particu- 
larly in  re-conveyances  by  trustees  or  mort- 
gagees, it  is  common  to  insert  the  parcels 
in  the  recital,  and  to  convey  them  by  words 
of  reference  to  the  description  in  the 
recital. 

Trustees  and  mortgagees  frequently  ob- 
ject, under  the  advice  of  cautious  practi- 
tioners, to  convey  by  any  other  description 
than  the  identical  description  contained  in 
the  deeds  of  conveyance  to  them,  or  those 
under  whom  they  claim.  In  such  cases,  it 
is  advisable  to  add  to  that  description, 
words  to  comprise  lands,  &c.  which  have 
become  subject  to  the  same  uses  since 
the  creation  of  the  trust  or  mortgage  ;  thus, 
"  All  messuages,  c^c.    which    by    exchange, 
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"  allotment,  or  otherwise,  are  subject  at 
"  law  or  in  equity  to  the  uses  or  estates 
**  affecting  the  messuages,  &c.  hereinbefore 
"  described,  or  any  of  them/' 

The  observations  peculiarly  proper  to 
the  description  of  parcels  in  recovery 
deeds,  will  be  found  in  the  chapter  on 
Recoveries. 

When  freehold  and  copyhold  lands  are 
intermixed,  care  must  be  taken  not  to  in- 
clude the  copyhold  lands  in  the  operative 
part  of  the  grant :  or  if  they  are  included  by 
general  words,  as  parcel  of  a  farm  or  close, 
Sec.  they  should  be  expressly  excepted. 

In  many  instances,  experience  proves  it 
to  be  impossible  to  distinguish  the  free- 
hold from  the  copyhold  lands,  and  it  may 
happen  that  some  of  the  lands  to  be  par- 
ticularly described  are  of  copyhold  tenure, 
so  that  the  exception  of  them  would  be 
inconsistent  with  the  grant,  and  for  that 
reason  the  exception  be  void. 

To  obviate  this  difficulty,  the  grant  it- 
self should  be  of  "  All  such  and  so  many 
"  and  such  parts  as  are  of  freehold  and  not 
"  of  copyhold,  or  customary  tenure,  of 
"  and  in  all,  &c.''  adding  a  full  descrip- 
tion of  all  the  parcels,  including  freehold 
and  copyhold  lands,  or  inserting  such  par- 
cels in  a  schedule. 

Sometimes  the  parcels  are  so  circumstan- 
ced,  particularly  in   cities   and  towns,   and 
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in  common  field  lands,  that  it  is  almost 
impossible  to  describe  them  accurately ;  or 
if  they  could  be  accurately  described,  the 
description  would  run  into  a  great  and  in- 
convenient length. 

In  cases  of  this  sort,  a  map  or  plan  may 
with  great  convenience  and  propriety,  be 
used  or  referred  to  as  part  of  the  descrip- 
tion of  the  parcels. 

In  that  case,  the  reference  to  the  map  or 
plan  may  be  made  by  a  clause  to  this  ef- 
fect :  "  which  said  hereditaments  are  more 
"  particularly  delineated  or  described  in 
*'  the  map  or  plan  thereof,  written  in  the 
"  margin  or  [according  to  the  fact]  contained 
"  in  the  schedule  to  these  presents,"'  or 
*'  in  the  schedule  hereunder  written,  or 
"  hereunto  annexed/'  In  this  instance  also, 
there  should  be  general  words  to  com- 
prehend all  the  parcels  in  the  map,  so  as 
to  e  nbrace  those  parcels,  if  any,  which-  may 
have  been  omitted  out  of  the  description 
in  the  grant. 

Sometimes,  and  particularly  in  titles  de- 
pending on  terms  for  years,  it  is  impossible 
from  the  confusion  of  boundaries,  or  other- 
wise, to  show  to  what  parcels  the  descrip- 
tion in  the  ancient  deeds  is  applicable.  As 
often  as  this  ditiiculty  occurs,  dillerent 
modes  of  practice  arc  observed. 

Sometimes  the  deed  creating  the  lease 
recites  the  parcels  fully,  as  in  the  lease ;  and 
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the  parcels  which  are  sold,  and  are  to  be" 
assigned,  are  described  either  in  the  recital 
of  the  purchase  deeds,  or  some  other  recital, 
or  stated  in  a  schedule,  and  the  assignment 
will  be  made  of  "  all  such  and  so  many 
"  and  such  part  of  the  hereditaments  com- 
"  prised  in  the  said  indentures  of,  &c.  and 
"  thereby  demised,  &c.  as  are  comprised  in 
"  the  said  hereinbefore  recited  indentures,'' 
or  according  to  the  circumstances  "  in  the 
"  schedule  hereunder  written,  or  hereunta 
"  annexed;''  or  some  other  terms  of  refer- 
ence adapted  to  the  circumstances  of  the 
cases  should  be  used. 

At  other  times  the  parcels  to  be  conveyed 
are  described  fully  in  the  operative  part  of 
the  deed  ;  and  words  of  qualification  to  this 
eftbct  are  added  :  "  or  such  and  so  many  and 
"  such  parts,  &c.  of  the  said  messuages,  &c. 
"  as  are  comprised  in  the  said  term,  and  be- 
"  came  vested  in  the  said,  &c."  either  by  the 
means  aforesaid,  or  any  other  means. 

For  a  variety  of  forms  of  this  sort  see 
the  precedents  to  be  introduced  into  the 
next  volume. 

In  deeds  of  partition  and  settlement  it  is 
usual  to  have  a  general  description  in  the 
operative  part  of  the  deeds,  and  a  more  de- 
tailed and  minute  description  in  the  decla- 
ration of  uses.  This  becomes  necessary 
when   by  reason   of  a  new  arrangement  of 
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the  parcels  into  farms,  &c.  the  old  descrip- 
tion is  inapplicable  to  the  allotments. 

A  preferable  mode  seems  to  be  to  allot 
the  lands,  and  describe  the  lands  in  each  al- 
lotment fully  in  a  separate  schedule,  and  to 
convey  all  the  lands  comprised  in  the  sche- 
dules ;  and  then  to  declare  the  use  of  the 
lands  in  the  different  schedules,  according 
to  the  agreement  of  the  parties ;  by  ap- 
propriate references  to  those  schedules. 

When  exchanges  have  taken  place  either 
under  acts  of  parliament  or  under  other  au- 
thorities, it  is  common  to  grant  the  parcels 
by  their  old  description,  and  to  add  an  ex- 
ception of  all  the  lands  which  have  been 
taken  from  the  grantor  under  the  allot- 
ments, and  to  grant  by  general  words,  or  a 
particular  description,  all  the  lands  which 
have  been  allotted  to  him. 

To  the  particular  description  should  be 
added  the  general  words  of  "  all  messuages, 
"  &c.''  or  "  all  houses,  &c."  or  "  all  ways, 
*'  &c.''  adapted  to  the  particular  parcels. 

And  when  the  words  of  description  used 
in  the  deed  under  preparation  embrace, 
under  a  collective  name,  or  general  denomi- 
nation, more  lands  than  are  intended  to  pass, 
there  should  be  an  exception  of  such  of  the 
lands,  &c.  as  are  not  intended  to  be  convey- 
ed. This  exception  should  be  made  by  the 
words  "  excepting  out  of  the  grant,  &c." 
hereby  made,  or  some   other   words  to  that 


4G2  ON  LEASE  AND  RELEASE. 

//^^  /^  cifect.       An   exception    is    particularly   im- 
portant when  there  is  a  grant  of  a  manor, 
-^^  •'*^ /^;^^^ind  some  of  the  demesnes  are  to  remain  the 
^^^^      property  of  the  grantor,   or  are  to  be  con- 
veyed to  other  persons. 

The  rules  respecting  the  exception  («)  are, 
1st.  It  must  be  to  the  grantor,  &c.  at  least 
not  to  a  stranger.  But  it  is  not  necessary 
to  name  any  person. 

2dly.  It  must  be  of  part  of  the  thmg 
granted,  or  of  an  easement,  as  a  way,  &c.  and 
not  of  a  thing  not  comprised  in  the  grant, 
nor  of  a  thing  not  in  esse  (b). 

3dly.  It  must  be  of  a  particula?'  thing  out 
of  property  comprised  under  general  words, 
or  under  a  general  denomination :  as  a  farm 
out  of  a  manor ;  a  close  out  of  a  farm ;  a 
room  out  of  house  ;  or  the  like. 

For  the  exception  of  a  particular  thing 
granted  by  a  particular  name  will  be  repug- 
nant to  the  grant,  and  void  for  that  reason. 

4thly.  It  must  be  of  a  thing  capable  of 
being  severed  ;  and  the  description  of  the 
thing  excepted,  must  be  as  certain  as  if  it 
were  to  be  granted  (c). 

After  the  description  of  the  parcels,  the 
clause  of  "  all  the  reversion,  &c.''  is  gene- 
rally added. 

(a)  Co.  Litt.  47,  a.     l  Shep.      tion  and  reservation,  Co. Litt.  47. 
Touchstone,  76.  (c)  Wilson  \,  Armourer ^   Sir 

{b)  Difference  between  excep-      T.  Raymond,  207. 
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This  is  a  formal  and  not  a  necessary 
clause.  By  a  grant  of  lands  the  reversion 
or  remainder  of  those  lands  will  pass  (d) ; 
but  lands  in  possession  will  not  pass  by  a 
grant  of  the  reversion  or  remainder  (e)  of 
these  lands;  but  a  reversion  will  pass  by  the 
name  of  a  remainder,  or  a  remainder  will  pass 
by  the  name  of  a  reversion  (/). 

With  some  gentlemen  it  is  a  practice  to 
grant  the  reversion  or  remainder,  and  not  the 
lands  themselves,  as  often  as  the  grantor  has 
the  reversion  or  remainder  only.  As  often  as 
this  is  done  care  should  be  taken  that  the 
reversion  or  remainder  is  accurately  de- 
scribed ;  any  important  error  in  the  descrip- 
tion would  vitiate  the  grant ;  for  instance, 
when  there  is  not  any  such  reversion  or 
remainder  as  that  which  is  mentioned  in 
the  grant. 

For  this  reason  it  is  rarely  if  ever  prudent 
to  orant  the  reversion  or  remainder  eo 
nomine,  as  the  efficient  part  of  the  descrip- 
tion. 

The  particular  case  in  which  it  is  conve- 
nient and  even  proper  to  grant  the  rever- 
sion or  remainder  eo  nomine,  is  when  the 
grantor  has  several  estates  in  the  same  lands, 


(t/)  Plowden,  iGi.     lo  Rep.  (t)  lo  Rep.  107, b.  Vau^han, 

107,  a.    Vaughan,  83.  83. 

{/)  Sliep.  Touchstone,  84. 
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and  he  wishes  to  grant,  as  he  may  do  (g),  one 
of  these  estates,  being  in  reversion  or  re- 
mainder, and  to  retain  the  other  estates. 
To  grant  the  lands  themselves  would,  un- 
der these  circumstances,  be  to  grant  the 
possession :  however,  even  when  the  lands 
themselves  are  granted,  effect  may  be  given 
to  the  intention  by  a  conveyance  to  uses, 
and  a  proper  declaration  of  the  uses  of  the 
conveyance.  But  particular  care  is  to  be 
taken  to  grant  the  reversion  or  remainder 
only,  when  the  learning  of  merger  would 
apply,  and  would  destroy  contingent  re- 
mainders, conti'ary  to  the  intention  if  seve- 
ral estates  were  granted. 

When  rents  are  to  be  apportioned,  on 
account  of  the  division  of  the  lands  out  of 
which  the  rents  are  reserved,  a  clause  of  ap- 
portionment may  be  introduced  in  this  part 
of  the  deed  by  a  grant  of  a  portion  of  the 
rent,  and  this  apportionment  may  be  intro- 
duced into  the  grant  in  these  terms:—"  And 
*'  also  the  yearly  sum  of  ,  being  that 

*  part  of  the  yearly  rent  of  reserved 

"  by  the  said  indenture  of  lease,  bearing 
"  date,  &c.  which  according  to  an  appor- 
"  tionment,  agreed  upon  between  the  said 
"  [grantor  and  grantee]  is  to  be  received  by 
"  the  said  grantee,  his  heirs  and  assigns,  as 
"  from  the  day  of  in  respect  of 

ig)  Co.  Litt.  54,  b.  345,  a.      both  estates  passed  by  force  of 
In  the  case  put  in  Co.  Litt.  345,      the  words  totimi  station  suum. 
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"  the  messuages,  &c.  hereby  released, 

"  or  otherwise  assured  or  intended  so  to  be/' 

Also  in  this  part  of  the  deed,  the  clause 
of  all  the  estate  (//)  is  generally  added.  It 
never  should  be  added,  unless  it  be  the  in- 
tention of  the  grantor  to  pass  all  the  estate 
vested  in  him.  It  should  always  be  omitted 
when  a  particular  estate  only  is  creating  (i). 

Sometimes,  particularly  in  assignments  of 
leases,  this  clause  has  been  the  operative 
part  of  the  limitation ;  and  the  habendum, 
as  being  repugnant  thereto,  has  been  re- 
jected (A).  But  according  to  the  case  of  the 
Earl  of  Derby,  8  East,  502,  the  habendum 
may  limit  a  particular  estate,  by  way  of  un- 
der lease,  notwithstanding  the  clause  of  all 
the  estate. 

The  latter  determination  very  properly 
construes  the  different  parts  of  the  deed,  as 
amounting  to  a  grant  of  all  the  estate,  viz. 
all  the  ownership,  with  the  qualification  in- 
troduced by  the  habendum,  viz.  during  the 
time  of  the  particular  estate  to  be  created ; 
and  thus  renders  the  several  parts  of  the 
deed  consistent. 

Another  clause  usually  added  in  this  part 
of  the  assurance  imports  a  grant  of  all  the 
deeds,  &c. 

(Ji)  Co.  Litt.  34,5,  a.  (A)  Jcrmyn  v.  Oix/iurdf  Show. 

(i)  See  page  179  of  this  vo-      Par.  Cas.  i[)g. 
lunie. 
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There  is  scarcely  any  form  which  varies 
more  than  this  docs,  in  the  hands  of  different 
gentlemen. 

The  form  in  the  Appendix  has  been  ge- 
nerally approved,  and  seems  to  ascertain  the 
rights  of  the  parties  as  between  purchaser 
and  seller,  according  lo  the  general  opinion 
and  practice  of  the  profession. — But  in  mort- 
gage deeds  the  grant  should  be  of  all  the 
deeds  generally,  and  not  of  those  only  which 
concern  the  lands  jointly  with  others  of  less 
value. 

Some  gentlemen  omit  the  clause  of  all 
deeds,  &c.  altogether.  Agreeable  to  the  pre- 
sent understanding  of  the  Profession  con- 
cerning the  right  lo  deeds,  this  clause  should 
not  be  omitted. 

According  to  the  case  of  Field  v.  Yea  (/), 
the  deeds  will  belong  to  the  grantor,  if  he 
retain  any  part  of  the  lands,  unless  he  ex- 
pressly grants  the  deeds  by  words,  trans- 
ferring the  property  of  them  to  the  grantee, 
so  as  to  enable  him  to  maintain  an  action  of 
detinue  or  trover. 

For  the  old  learning  respecting  deeds  and 
the  right  to  them,  see  BuckJmi'st's  case  (w). 
The  particular  decision  in  the  case  of  Field 
V.  Yea,  is  not  easily  reconcileable  with  those 
first  principles  of  law,  which  flow  from  the 

{!)  2  Diirn.  and  East,  708.  (w)  1  Rep.  1. 
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rules  of  commutative  justice,  or  with  the 
particular  maxim,  quod  meum  est  sine  facto 
sive  defectu  meo  aniitti  vel  in  alium  transferri 
non  potest.  The  decision  is  tenable  only 
on  the  ground  tliat  the  property  in  the  deeds 
was  not  fixed,  but  ambulatory ;  leaving  the 
property  to  the  law  of  nature,  qui  capit  ille 
Jhcit, 

Of  the  Habendum. 

The  habendum  consists  generally  of  several 
parts,  viz. 

First.  An  enumeration  of  the  parcels. 

Secondly.  The  name  of  the  grantee. 

Thirdly.  The  limitation  of  the  estate  in- 
tended to  be  granted. 

Fourthly.  Of  words  of  modification  or 
regulation. 

First.  The  parcels  are  generally  enume- 
•  rated  by  words  of  reference.  These  words 
of  reference  should  be  sufficiently  compre- 
hensive to  embrace  all  the  parcels ;  and  the 
general  words  used  in  this  part  of  the  deed 
for  the  purpose  of  enumerating  the  parcels, 
should  be  used  throughout  the  deed  on  all 
occasions  in  which  it  may  be  necessary  to 
refer  to  the  parcels.  In  strictness,  the  enu- 
meration of  the  parcels  in  the  habendum  is 
not  necessary  in  ordinary  cases.  The  only 
case  in  which  it  is  necessary,  is  where  diffe- 
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rent  lands  incliuled  in  the  parcels  arc  to  he 
granted  for  different  estates,  so  that  it  is  ne^ 
cessary  to  distinguish  some  of  ihc  parcels 
from  others,  as  the  forms  in  the  Appendix ; 
and  even  under  these  circumstances  one  ha- 
bendum may  introduce  several  lands  to  be 
held  for  diiferent  estates  :  thus  to  have  and 
to  hold  all,  &c.  unto  the  said  his  heirs 

and  assigns,   viz.  as  to  to  him,  his 

heirs  and  assigns  for  ever,  and  as  to 
to  him  and  his  heirs  for  the  life  of 

Secondly.  The  grantee  ought  to  be  named 
in  this  clause.  The  law  will  not  admit  of  the 
introduction  into  this  clause  of  a  mere 
stranger  as  a  grantee.  A  stranger,  it  is  well 
known,  may  be  introduced  to  take  by  way 
of  remainder  after  the  determination  of  the 
estate  of  the  grantee,  so  as  a  particular  estate 
is  limited  to  the  grantee  :  and  although  the 
grant  be  to  several  persons,  the  haben- 
dum may  either  sever  their  tenancy,  or  it 
may  limit  an  estate  to  one  for  life  or  in  tail, 
with  remainder  to  the  others,  or  it  may 
4imit  one  moiety  to  one  and  ihe  other 
moiety  to  the  other.  This,  however,  is 
more  commonly  done  at  this  day  by  a  decla- 
ration of  the  uses  of  the  conveyance,  rather 
than  by  the  grant. 

Thirdly.  It  is  essential  in  all  cases  in 
which  any  other  estate  than  for  Hfe  of  the 
grantee  is  to  pass,  that  words  of  appropriate 
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KmitaUon  should  be  added  to  tlie  grant; 
and  they  are  properly,  and  when  omitted 
in  the  former  part  of  the  deed  necessarily, 
inserted  in  this  clause.  Of  course  to  pass 
a  fee,  the  word  "  heirs,''  and  to  pass  aa 
estate-tail,  the  words  "  heirs  of  the  body,'' 
with  words  of  procreation,  as  "  to  be  begot- 
ten," or  the  like  equivalent  expressions,  and 
with  such  other  additional  words  as  are  pro- 
per to  designate  heirs  of  a  particular  de- 
scription, when  heirs  of  that  description  are. 
intended  to  take,  must  be  inserted.  And 
when  a  mere  estate  of  freehold,  pur  autre,  ^x*-*^^^ 
vie,  is  to  pass,  the  limitation  may  be  to  the 
heirs  or  to  thq  executors  of  the  grantor,  ac- 
cording to  the  intention  of  the  parties. 
Sometimes  the  limitation  has  been  to  the, 
heirs,  executors,  administrators  and  assigns. 
In  such  case  it  has  been  determined,  that 
the  heir  shall  take  as  special  occupant  in 
preference  to  the  executor  (p).  But  it  should, 
seem  that  all  of  an  estate,  jmr  autre  vie, 
would  pass  by  a  mere  grant  to  the  person, 
without  extending  the  gift  in  terms  either 
to  the  heirs  or  to  the  executors  or  admini- 
strators. 

In  creating  an  annuity  in  fee  there  is  tliQ 
peculiarity  that  the  grantor  must  grant  lor. 

{p)  Atkinson  v.  Duhcr,  4  Duiiif.  and  East,  299. 
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himself  and  his  heirs  (</),  to  the  grantee  and 
his  heirs,  in  order  to  make  the  annuity  per- 
petual ;  for  there  cannot  be  an  annuity  in  fee 
unless  the  heirs  of  the  grantor  are  charged 
by  the  grant.  These  observations  apply  to 
an  annuity  in  fee  as  distinguished  from  a  rent- 
charge  in  fee. 

In  limiting  estates,  pur  autre  vie,  it  is  the 
more  eligible  way,  if  circumstances  and  the 
intention  will  admit,  to  limit  the  estate  to 
and  to  the  use  of  the  grantee,  his  heirs,  &;c. 
rather  than  to  make  the  limitation  and  the 
declaration  of  the  use  in  distinct  clauses. 
The  like  observation  is  applicable  when 
several  persons  are  grantees,  and  to  be  te- 
nants in  common.  The  habendum  may  at 
once  be  to  and  to  the  use  of  the  grantees, 
their  heirs,  &c.  instead  of  a  grant  to  them  as 
joint-tenants  by  the  rules  of  the  common  law, 
with  a  clause  declaring  the  use  to  them  as 
tenants  in  common. 

Observe  also,  that  all  estates  of  freehold 
granted  by  a  common-law  conveyance  must, 
except  in  the  instances  of  things  created 
de  novo,  be  granted  to  take  effect  imme- 
diately. A  grant  either  of  lands  or  of  the 
reversion  of  lands,  or  of  rents  already  created, 
for  an  estate  to  begin  from  a  day  to  come, 

(5)  Co.  Litt.  144,  b.     1  Roll.  Abr.  226. 


ON  LEASE  AND  RELEASE.  471 

or  on  an  event,  and  which  would  place  the 
freehold  in  abeyance,  is  void  (?•). 

Fourthly.  When  there  are  several  gran- 
lees,  and  they  are  to  be  tenants  in  common, 
then  to  control  the  construction  of  law, 
upon  the  grant,  words  of  modification  for 
severing  the  tenancy  must  be  added. 

In  common-law  conveyances,  and  conse- 
quently in  this  assurance  by  release,  which 
is  one  of  them,  the  words  "  to  hold,  &c.  as 
"  tenants  in  common,"  either  with  or  with- 
out words  negativing  the  joint-tenancy,  must 
be  used ;  but  in  conveyances  to  uses,  as  far 
as  respects  the  limitation  of  the  use,  and  in 
wills,  words  of  modification  of  less  definitive 
import,  as  "  equally  to  be  divided,  &;c."  will 
suffice  (.s). 

Under  this  head  it  may  with  propriety  be 
noticed,  that  a  person  who  has  the  fee  (ex- 
cept it  be  a  fee  derived  from  the  con- 
version of  an  estale-tail  into  a  base  fee,)  has 
the  utmost  extent  of  interest  of  which  he  is 
capable :  and  his  estate  doth  not  admit  of 
any  increase  or  enlargement.  It  may  be 
determinable  or  defeasible,  and  these  qua- 
lities may  be  discharged  by  a  release.  Such 
release  operates  by  way  of  extinguishment 
of  right  or  title,  and  not  a  release  in  en- 
largement of  a  prior  estate.     When  an  in- 

(r)     Essay    on     Est.    Chap.  2  Vos.  252.    But  sec  Cases  and 

"  Freehold."  Opinions,  Vol.  ii.  •i'j[).     Willos, 

(?)  Fi.s/icr  V.  lyii^g,  1  rcorc  j8o,  2  Bro.   C.  C.  233,  3  T. 

Will.   14.      Rigfkn  V.    Vallicr,  Rep.  7^5. 
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strument  operates  as  a  release  by  way  of 
enlargement,  it  transfers  an  estate ;  it  passes 
a  seisin :  in  short,  it  is  a  conveyance ;  and 
hence  the  practice  that  uses  may  be  and  are 
continually  declared  of  a  seisin  transferred 
by  this  assurance ;  but  no  use  can  be  de- 
clared on  a  release  of  right  or  title,  or  of 
a  possibility ;  and  of  this  description  is 
a  release  of  the  determinable  or  defeasible 
quality  of  an  estate  in  fee.  There  is  one 
species  of  fee,  however,  which,  as  already 
noticed,  admits  of  enlargement.  This  is^ 
the  particular  case  of  an  estate-tail  con- 
verted into  a  base  or  determinable  fee.  In 
this  instance,,  the  base  or  determinable 
fee  may  be  in  one  person,  and  an  actual 
estate  may  be  in  another  person  ;  and  on 
principle,  this  fee  or  particular  estate 
may  be  enlarged  by  the  accession  of  the 
remainder,  or  reversion  in  fee,  which  con- 
fers the  ulterior  interest ;  for  there  is  an 
estate  to  be  added,  and  it  is  a  distinct 
interest,  and  that  estate  is  in  legal  de- 
nomination larger  than  this  base  or  determi- 
nable fee ;  and  by  the  union  of  the  two  inte- 
rests, the  ownership  under  the  determinable 
fee  may  merge  in  the  absolute  fee.  This 
case  is  an  exception  to  a  general  rule,  that 
one  fee  cannot  be  dependant  or  expectant 
on  another  fee.  That  rule  is  universally 
true,  when  understood  with  the  qualifica- 
tion, that  one  fee  cannot,  by  the  grant  of  the 
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party  be  expectant   on    another    fee.     The 
conversion  of  an  estate-tail  into  a  base  fee, 
is  merely  a  consequence    or  conclusion  of 
law.      The  material   difterence    is   where   a 
man    grants   an  estate    to   another   and   bis 
heirs,    determinable  in  any  manner,  he  re- 
tains merely  a  possibility  of  reverter.     This 
possibility    may   be   released  to  the  person 
who   has  the    determinable  fee,  but  it  does 
not  admit  of  being  granted  :    on  the  other 
hand,    an    actual    reversion    or   remainder, 
though    expectant    on   a   base  fee,    derived 
from    an    estate-tail,    confers    an    interest, 
which  may  be  granted  from  one  person  to 
another ;  and  for  that  reason  may  be  released 
to  the  person  who  has  the  prior  estate  in 
fee.      No   doubt   is  entertained,    that    even 
when  there  is  a  determinable  fee,  an  instru^ 
ment   in  the   form  of  a  lease    and   release 
would  operate  by  way  of  release  of  the  pos- 
sibility.    The  case  is  noticed  only  for   the 
sake  of  a  distinction,  and   to    illustrate  the 
general  principles  which  govern   the  assur- 
ance by  lease  and  release,  as  a  conveyance 
admitting  of  uses  to  be  executed  into  estate, 
under  the  statute  for  transferring  uses  into 
possession. 

Of  the  Declaration  of  Use. 

As  this  species  of  assurance  passes  an 
estate  at  the  common  law,  it  admits  of  a 
declaration   of  use,  and   the  uise  should   al- 
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ways  be  framed  so  as  to  express  the  inten- 
tion of  the  parties.  The  uses  thus  flowing 
from,  and  governed  by  the  intention  of  the 
parties,  vary  so  materially  in  every  instru- 
ment, that  it  will  be  more  proper  to  con- 
sider the  uses  to  be  introduced  in  each  instru- 
ment, in  treating  of  that  instrument,  under 
the  different  heads  of  purchase-deeds,  and 
the  like,  than  to  detain  the  reader  with  a  dis- 
cussion of  the  subject  in  this  chapter. 

However,  the  general  observations  suggest- 
ing themselves  on  the  circumstances  which 
render  it  necessary  to  resort  to  a  conveyance 
to  uses,  because  the  intention  cannot  be 
accomplished  by  a  conveyance  at  the  com- 
mon law  without  uses,  will  form  an  useful 
part  of  this  work,  and  will  be  introduced  into 
this  chapter. 

The  declaration  of  uses  generally,  though 
not  necessarily,  follows  the  habendum.  Some- 
times there  are  several  clauses  of  habendum, 
and  there  will  be  one  entire  declaration  of 
use  of  the  several  estates  passing  by  each 
distinct  habendum.  Sometimes  also  the  uses 
are  declared  distinctly  as  to  different  parts 
of  the  lands,  and  frequendy  the  clause  de- 
claratory of  the  use,  fmds  its  place  in  some 
other  part  of  the  deed  than  the  clause  im- 
mediately following  the  habendum.  Within 
the  whole  scope  of  the  learning,  more  pecu- 
liarly belonging  to  the  province  of  the  con- 
veyancer, none  is  more  important  to  be 
known  than  that  which  concerns  the  doctrine 
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of  uses  :  for  there  are  many  things  which  may 
be  done  through  the  medium  of  a  convey- 
ance to  uses,  which  cannot  be  accomplished 
by  a  conveyance  merely  and  simply  at  the 
common  law ;  consequently  there  are  many 
instances  in  which  it  is  absolutely  necessary 
to  resort  to  the  learnino;  of  uses  in  framins; 
a  conveyance. 

The  following  observations  will  give  a 
general  outline  of  the  more  useful  points 
arising  out  of  this  important  learning. 

First.  No  one  can  take  immediately  under 
a  grant,  unless  he  be  named  as  the  grantee  ; 
and,  as  a  consequence,  a  child  unborn  can- 
not take  the  first  estate  limited  by  the  grant ; 
because  he  is  not  capable  of  being  the 
grantee,  or  of  immediate  livery.  But  a  con- 
veyance may  be  made  to  one  person  to  the 
use  of  another  person,  and  a  child  unborn 
may  be  the  first  cestui  que  use. 

Secondly.  A  man  and  his  wife  are  con- 
sidered in  law  as  the  same  person,  and  from 
the  legal  unity  of  their  persons,  a  grant 
from  a  man  to  a  woman,  being  his  wife,  is 
void.  But  a  grant  by  a  man  to  another 
person  to  the  use  of  his  wife  is  good  :  so  a 
devise  by  a  man  to  his  wife  is  good,  since  a 
will  does  not  operate  with  effect  until  the 
death  of  the  testator. 

Thirdly.  A  man  cannot  at  the  common 
law  make  a  grant  of  an  estate  of  freehold 
to  commence   in  futuro ;    but   Ikj   can    con- 
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vey  the  land  immediately  to  an  use  which, 
is  to  give  an  estate  of  freehold  to  commence 
infiituro. 

Fourthly.  A  man  cannot  make  a  grant  at 
tlie  common  law,  reserving  to  himself  a  par- 
ticular estate,  as  an  estate  for  years,  for  life, 
or  in  tail ;  but  a  conveyance  may  be  made 
to  a  man  to  uses  under  which  he  may  limit 
to  his  own  use  an  estate  for  years,  for  life,  or 
in  tail ;  and  if  he  declare  some  uses,  but 
leaves  an  interval  for  the  precise  period  of  his 
life,  the  use  will  result  to  him  for  that  period. 

Fifthly.  At  the  common  law,  a  man  can- 
not grant  an  estate,  reserving  to  himself  a 
power  over  that  estate.  All  he  can  do  is  to 
annex  a  condition  to  defeat  that  estate,  so  as 
to  restore  himself  by  the  operation  of  the 
condition  to  his  own  ownership ;  but  a  con- 
veyance may  be  made  to  uses ;  and  under 
these  uses  the  former  owner  may  reserve  to 
himself  a  power  of  revocation,  which  in  some 
degree  partakes  of  the  nature  of  a  condition  ; 
or  he  may  reserve  a  power  of  new  appoint- 
ment; and  under  the  latter  power  he  may 
defeat,  either  wholly  or  partially,  the  use 
limited  in  favour  of  other  persons. 

Sixthly.  On  a  conveyance  at  the  com- 
mon law,  the  estate  cannot  be  defeated  by 
any  other  means  than  a  condition  ;  and  no 
one  except  the  grantor  or  his  representa- 
tives, or  in  some  cases  by  statute  law,  the 
assignee   having  the  reversion  after  a  parti- 
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x:uliir  estate,  can  take  advantage  of  the  con- 
dition ;  but  through  the  medium  of  a  convey- 
ance to  uses,  powers  of  revocation  and  of 
new  appointment  may  be  given,  either  to 
the  grantor  or  a  stranger ;  and  these  powers, 
when  exercised,  will  defeat  the  estates  pre- 
viously limited,  as  far  as  the  estates  shall 
be  affected  by  the  revocation  or  new  ap- 
pointment. 

Seventhly.  A  condition,  except  when  an- 
nexed to  a  lease  for  years,  must  defeat  the 
entire  estate  to  which  it  is  annexed ;  but  a 
power  under  a  conveyance  to  uses  may  not 
only  defeat  the  estate  to  which  it  is  annexed, 
but  it  may  abridge  or  postpone  the  same,  or 
introduce  a  particular  estate  in  derogation  to 
the  former  estate,  so  as  to  defeat  that  estate 
partially,  as  in  the  instances  of  powers  of 
leasing,  jointuring,  &c.  and  appointments  in 
exercise  of  that  power. 

Eighthly.  No  one  taking  an  estate  by 
grant  at  the  common  law,  can  by  rightful 
alienation  confer  a  tide  for  a  longer  time 
than  the  continuance  of  his  own  estate  ;  but 
under  uses  in  a  conveyance,  the  owner  of  a 
particular  estate  may  have  a  power  which 
will  enable  him  to  confer  the  right  of  en- 
joyment after  the  determination  of  his  own 
estate,  as  in  the  common  case  of  estates  for 
life,  with  powers  of  leasing,  jointuring,  c^c. 

Ninthly.  Dy  the  rules  of  the  conunon 
law,     several     i)ersons,     taking,    at    (lijjrrcnt 
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times,  on  account  of  their  coming  in  esse  al 
different  periods,  must  necessarily  take  as 
tenants  in  common.  See  Justice  IVindhains 
case,  5  Coke.  But  under  a  conveyance  to 
uses,  several  cestuis  que  usc^  taking  at  several 
times,  because  they  come  in  esse  at  diffe- 
rent periods,  may  take  as  joint-tenants,  and 
the  estate  will  vest  in  those  who  first  come 
in  esse,  subject  to  open  and  devest,  when 
others  come  m  esse.  This  rule  also  extends 
to  wills. 

Tenthly.  By  the  rules  of  the  common 
law,  estates,  to  give  rights  of  enjoyments 
to  different  persons  in  succession,  must  be 
limited  by  way  of  particular  estates  and 
remainders  dependent  thereon,  and  no  es- 
tate can  be  hmited  with  effect,  in  deroga- 
tion or  abridgment  of  a  prior  estate ;  but 
under  a  conveyance  to  uses,  one  estate  may 
be  limited,  in  derogation  or  in  abridgment 
of  another  estate,  or  so  as  to  defeat  the  same, 
as  in  the  common  case  of  springing,  future, 
or  executory  uses,  under  powers  of  leasing 
and  jointuring,  powers  of  revocation  and  new 
appointment,  powers  of  sale  and  exchange, 
provisoes  of  cesser,  and  powers  for  shifting 
the  estate  on  refusal  to  change  the  name,  or 
on  the  accession  to  an  estate,  &c.  Also  an 
estate  may,  in  a  conveyance  to  uses,  be 
limited  by  way  of  interpolation,  so  as  to 
divide  or  separate  two  estates  which  were 
before  immediately   expectant,  one  on  the 
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Other,  as  in  the  example  of  an  estate  for 
life  limited  by  way  of  jointure,  between  the 
estates  of  A.  tenant  for  life,  with  remainder 
to  B.  in  tail. 

Eleventhly.  By  the  rules  of  the  common 
law,  one  fee  cannot  be  limited  after  or  de- 
pendant on  another  fee ;  or  more  generally 
speaking,  no  estate  can  be  limited  after  and 
dependant  on  a  fee  previously  limited ;  but 
in  a  conveyance  to  uses  a  fee  may  be  li- 
mited to  one  person  :  and  on  a  given  event 
to  happen  within  the  rule  prescribed  against 
perpetuities,  the  fee,  or  a  particular  estate, 
may  be  limited  to  another  person  ;  as  in  the 
common  case  of  settlements  to  the  use  of 
one,  and  his  heirs,  till  marriage,  and  after- 
wards to  other  persons ;  and  also  the  com- 
mon case  of  a  limitation  to  the  use  of  seve- 
ral persons  in  fee,  with  limitations  over  to 
take  effect  eventually,  either  as  between 
themselves  or  in  favour  of  strangers.  And  it 
follows,  that  in  all  these  and  the  like  cases, 
it  is  necessary  to  resort  to  a  conveyance  to 
uses  to  give  effect  to  the  intention  of  the 
parties,  if  that  intention  is  to  be  accom- 
plished immediately,  without  resorting  to 
any  circuitous  mode  ;  as  a  conveyance  upon 
trust,  which  requires  another  conveyance ; 
or  the  ancient  practice  of  a  conveyance, 
subject  to  a  condition  which  will  revest  the 
estate  in  the  grantor.  As  a  general  observa- 
tion, to  be  understood,  perhaps,  with  some 
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(}iialitications,  it  may  be  noticed,  that  any 
mode  of  limitation  warranted  by  a  declara- 
tion of  uses  in  a  conveyance,  may  be  intro- 
duced into  a  will.  The  like  observation,  as 
is  afterwards  noticed,  applies  to  limitations 
of  trust. 

Many  objects  also,  as  the  introduction 
of  powers,  &c.  &c.  may  be  accomplished 
through  the  medium  of  a  conveyance  to 
uses,  which  cannot  be  accomplished,  or  can- 
not be  accomplished  with  equal  certainty 
and  effect,  by  a  bargain  and  sale,  or  cove- 
nant to  stand  seised  to  uses,  being  assurances 
depending  on  contract,  and  giving  uses  with- 
out the  aid  of  a  conveyance.  Fines  and 
recoveries  with  declarations  of  use,  are,  in 
effect  and  in  construction,  conve3'ances  to 
uses.  The  fine,  in  one  case,  and  the  reco- 
very, in  the  other  case,  is  the  conveyance. 

Having  now  stated  the  different  cncum- 
stances  under  which  it  is  necessary  to  resort 
to  a  conveyance  to  uses  to  give  effect  to 
the  intention  of  the  parties,  because  the 
same  cannot  be  accomplished  through  the 
medium  of  a  conveyance  simply  at  common 
law  ;  several  points  relevant  to  the  doctrine 
of  uses,  and  necessary  to  be  observed  in 
preparing  conveyances  to  uses,  shall  be 
noticed. 

First.  There  must  be  a  seisin  to  serve  or" 
supply  the  use,  for  unless  there  be  an  estate 
to  serve  the  use,  no  use  can  arise  to  be  cxc- 
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cuted  by  the  statute;  consequently  no  use 
can  arise  from  an  ownership,  which  is  merely 
equitable,  or  from  a  chattel  interest,  or 
an  estate  in  lands,  held  by  copy  of  court 
roll.  Again,  one  man  cannot  covenant  that 
another  shall  stand  seised  to  an  use;  also 
the  same  person  cannot  be  merely  and  sim- 
ply the  owner,  and  also  the  cestui  que  use. 
It  follows,  that  a  conveyance  by  A.  to  B.  in 
fee,  to  the  use  of  B.  in  fee,  will  give  the  fee 
to  B.  at  the  common  law ;  for  there  is  not 
any  use  distinct  from  the  seisin,  or  rather 
because  the  seisin  of  B.  includes  the  use. 
So  if  a  lease  be  made  to  A.  to  the  use  of  A. 
for  the  lives  of  himself  and  two  others,  this 
declaration  of  the  use  is,  in  truth,  part  of  the 
limitation.  So  if  a  conveyance  be  made  to 
J.  in  fee,  to  such  uses  as  A.  shall  appoint, 
and  in  default  of  appointment  to  A.  in  fee, 
these  uses  are  void,  since  there  is  not  any 
seisin  to  supply  them,  or  rather  because  A. 
cannot  be  merely  and  simply  a  trustee  for 
himself;  but  a  conveyance  to  A.  in  fee  to 
the  use  of  B.  for  life,  remainder  to  A.  in 
fee,  is  a  conveyance  to  uses  for  the  purpose 
of  raising  the  estate  for  life  to  B.;  and  B. 
will  be  seised  by  force  of  the  statute  of  uses, 
while  the  remainder  of  yl.  being  his  owner- 
shij)  under  the  conveyance,  will  be  a  seisin 
by  the  common  law,  subject  to  the  estate 
for  life.     See  Bacon  on  Uses,  and  Essay  on 
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Estates.     Again,  a  conveyance  to  A.  in  fee, 
to  such  uses  as  B.  shall  appoint,  and  in  de- 
fault of  appointment  to  the  use  of  B.  in  fee, 
is  a  conveyance  to  uses  operating  on  or  to 
arise  from  the  seisin   of  A.:  and  B.  may  at 
the  same  time  have  a  power,   and  also  the 
fee  subject  to  the  power.     This  was  decided 
in  Sir  Edward  Clere's  case  (t) ;  a  case  distin- 
guishable from  the  modern  case  of  Goodhill 
V.  Brigham.     In   that  case,  properly  under- 
stood, for  it  has  not  always  been  correctly 
understood,  the  power  of  the  wife  was  bad, 
because  there    was   not    any   power  distinct 
from  the  seisin;  and  the  case  turned  on  the 
ground,  that  the  wife  had  merely  a  seisin  at 
the  common  law;  and  at  the  common  law,  the 
same  person  cannot  have  the  fee,  and  also  a 
power  over  the  fee. 

Secondly.  A  use  cannot  in  the  same  con- 
veyance, be  declared  of  a  seisin,  which  is 
executed  by  force  of  the  statute  of  uses,  for 
ihe  statute  executes  only  the  use  in  the 
first  degree.  Thus,  no  use  can  be  declared 
on  the  seisin  of  a  bargainee  or  of  an  ap- 
pointee of  a  use,  because  the  appointee  or 
the  bargainee  has  merely  a  use;  and  the 
ulterior  use  declared  of  his  estate  is  merely 
a  use  on  a  use,  and  therefore  a  trust  not  exe- 
cuted by  the  statute  of  uses.     Thus,  when 

(0  6  Rep. ;   1  Bos.  and  Pul.  192. 
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a  bargain  and  sale  is  made  to  A.  in  fee,  to 
the  use  of  B.  in  fee,  A.  the  bargainee,  has 
merely  a  use,  and  the  use  declared  in  favour 
of  B.  is  a  use  in  the  second  degree,  or  merely 
a  use  on  a  use,  and  for  that  reason  a  trust. 
So,  if  an  appointment  under  a  power  in  a 
conveyance  to  uses,  as  distinguished  from  an 
appointment  under  a  common  law  authority 
in  a  will,  or  an  authority  in  an  act  of  parlia- 
ment, be  made  to  A.  in  fee  to  uses,  the  appoin- 
tee will  have  an  use,  and  all  the  ulterior  uses 
declared  of  A-'s  estate  are  uses  in  the  second 
degree,  and  therefore  trusts  not  executed 
by  the  statute ;  but  though  a  bargain  and 
sale  may  not  be  made  to  a  use  declared  of 
the  estate  of  the  bargainee,  yet  if  a  bargain 
and  sale  shall  be  made  to  the  intent  that  a 
common  recovery  may  be  suffered  to  uses, 
these  uses,  though  in  a  bargain  and  sale,  will 
be  executed  by  the  statute,  because  they  are 
to  arise  on  the  seisin  of  the  recoveror,  and 
not  on  the  seisin  of  the  bargainee. 

These  observations  also  must  be  confined 
to  bargains  and  sales  of  the  use  and  appoint- 
ments under  powers  in  conveyances  to  uses ; 
for  if  an  appointment  or  a  bargain  and  sale 
be  made  under  an  authority  in  a  will,  not 
being  a  power  to  appoint  to  uses,  or  under 
an  authority  given  by  act  of  parliament, 
th(;  bargainee  or  appointee  will  be  seised  by 
the  rules  of  the  common  law,  and  then  no 
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objection  exists  against  declaring  an  use 
under  his  seisin,  and  to  be  executed  by  the 
statute  of  uses  :  nor  does  the  rule  apply  to 
new  contracts  by  the  bargainee  or  ap- 
pointee, &c.  after  his  seisin  shall  be  com- 
plete. For  though  a  man  derives  his  title  by 
means  of  an  use  executed  by  the  statute,  he 
may  by  a  new  bargain  and  sale,  or  covenant 
to  stand  seised,  &c.  as  well  as  by  a  convey- 
ance at  the  common  law,  raise  a  new  use  on 
that  seisin  thus  perfected  in  him. 

Another  rule  is,  that  the  estate  arising 
from  a  declaration  of  use  cannot  be  more 
extensive  than  the  estate  out  of  which  it 
is  supplied  (v). 

The  best  advice  to  be  offered  to  the 
reader,  is  to  pursue  this  important  subject 
in  the  books  which  have  been  written  con- 
cerning uses,  beginning  with  Mr.  Cruise, 
then  reading  Mr.  Sanders's  more  detailed 
work;  next  Mr.  Butler's  excellent  note  in 
Co.  Litt.  on  Uses  and  Trusts ;  then  Bacon's 
Reading  on  the  Statute  of  27  Hen.  8.  and 
finally  Mr.  Sugden's  masterly  performance 
on  Powers.  To  the  author  of  these  observa- 
tions, nothing  is  more  gratifying  than  tOj 
recommend  these  works  to  the  careful 
perusal  and  attention  of  the  profession.  ^ 

(i-)  Dyer,  186. 
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Of  resulting  Uses. 

In  this  place,  it  should  be  observed,  that 
when  the  release  is  to  a  man,  and  his  heirs, 
to  the  use  of  him  and  his  heirs,  the  releasee 
will  be  seised  under  the  rules  of  the  common 
law,  since  he  has  the  seisin  at  the  common 
law,  and  the  use  gives  him  nothing  more  or 
less  than  he  had  before  (ti).  So  if  the  use  be 
declared  in  favour  of  different  persons  of 
particular  estates,  and  the  ultimate  fee  be 
limited  to  the  releasee,  he  will  be  seised  by 
the  rules  of  the  common  law  (w).  But  if  a 
particular  estate  be  limited  to  the  use  of  the 
releasee,  either  for  life  or  in  tail,  this  use 
will  be  executed  by  the  statute,  and  conse- 
quently he  will  be  seised  of  that  estate, 
through  the  medium  of  the  statute. 

Sometimes  also  the  declaration  of  use  is 
considered  as  part  of  the  limitation  of  the 
estate,  as  in  the  case  of  a  grant  by  A.  to  B. 
and  his  heirs,  to  the  use  of  B.  and  his  heirs, 
for  the  lives  of  A.  and  J^.  without  further 
limitation  of  use;  for  in  this  case  the  grantee 
will  be  seised  at  the  common  law,  and  con- 
sequently the  use  forms  part  of  the  hmila- 
tion  of  the  estate  (i).     But  if  the  grant  had 

(u)  Bacon  on  Uses,  63.  Essay  (i)  Jtnkins   v.   Young,  Cn». 

on  Estates,  Introductory  Chap.      Car.  230.  244. 

(lo)  Jenkins  v.  Young,  Cro. 
Car.  230.  Hacon  on  Uses,  G4, 
c.  ib. 
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been  made  to  one  person,  and  the  use  had 
been  hniited  to  another  person,  the  use,  as 
distinet  I'roni  the  conveyance,  would  have 
been  effectual  only  under  the  learning  of 
uses. 

Doubts  have  been  entertained,  whether 
in  case  of  an  omission  of  the  declaration  of 
use  in  the  release,  the  use  will  result  to  the 
releasor,  or  whether  it  will  remain  in  the 
releasee,  even  though  there  be  no  considera- 
tion, except  a  nominal  one  of  five  shillings. 
See  Shorti'idge  v.  Lamplugh  (?/).  In  that 
case,  the  decision  was  against  the  resulting 
use  ;  but  Lord  Ch.  J.  Holt  admitted,  that 
there  might  be  a  resulting  use  on  a  release. 

It  is  quite  clear,  that  if  the  release  be 
made  for  a  valuable  consideration,  or  for 
any  purpose  which  requires  that  the  seisin 
should  remain  in  the  releasee ;  as  to  the  in- 
tent that  a  common  recovery  should  be 
suffered ;  there  would  not  be  any  resulting 
use.  And  it  is  equally  clear,  that  in  all  cases 
a  resulting  use  may  be  rebutted  by  internal 
or  external  evidence,  which  shews  that  the 
releasee  was  to  be  the  beneficial  owner.  But 
if  particular  uses  are  declared,  and  the  fee  is 
left  undisposed  of,  the  fee  will  result  to  the 
grantor  (c).      So  if    the  use    of    the  fee   be 

(j/)  2  Salk.  678.  (-)  Co.  Litt.  23  ;  Lord  Raymond,  802. 
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limited  to  the  former  owner,  he  will  be  in  of 
his  old  use,  that  is,  of  a  new  estate  and  not 
the  old  estate;  but  this  new  estate  will  be 
descendible  in  the  same  manner  as  the  old 
estate  was  decendible,  and  is  in  law  treated 
as  the  old  use. 

But    if   the    grantor    takes    a    particular 
estate  for  life,  or  in  fee  tail,  or  if  he  takes  a 
fee  differently  modified,  as  an  estate  to  him 
and  his  heirs  till  marriage ;  or  a  fee  liable  to 
be  defeated  by  a  shifting  use  ;  this  will  be  an 
estate  of  which  he  will  be  considered  as  the 
purchasing    ancestor,    and    it    will    be    de- 
scendible though  a  fee,  without  regard  to  the 
descendible  quality  of  the  old  use.     Every 
will  implies  a  gift,  and  therefore  on  a  gift  by 
will,  no  use  will  arise  by  implication  {a).     An 
use  may  be  declared   in   express  terms  {b) ; 
and  that  use  will   be  executed   into   estate, 
although    the   Statute   of    Uses   was   passed 
prior   to   the   statute  of  32   Hen.  8.   which 
authorizes  dispositions  by  will  (c). 

So  every  gift  of  a  particular  estate  implies 
a  consideration :  it  creates  a  service,  and 
therefore  no  use  will  result  on  the  gift  of  a 
particular  estate  {d ) ;  and  yet  an  express 
use  may  be  declared  on  the  gift  of  a  parti- 


(a)  Bro.  FeofF.  al  Use,  p.  10.  (r/)  Perk.  1.  535.  Dyer,  140. 

(Jb)  Co.  Lilt.  Cruise's  Dig.  Use,  652. 

(c)  Butler's  Co.  Litl. 
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cular  estate.  So  if  the  grantee  of  a  parti- 
cular eslale  assign  his  estate,  no  use  will 
result  to  him  at  law.  In  equitj%  circum- 
stances may  justify  the  court  to  declare 
that  there  is  a  resulting  trust  (e). 


Of  Trusts. 

So  also  trusts  may  be,  and  frequently 
are,  declared  in  this  instrument ;  and  these 
trusts  must  depend  on  the  intention  of 
the  parties.  Every  modification  of  owner- 
ship, which  is  admissible  under  the  learn- 
ing of  uses,  is  admissible  under  the  learn- 
ing of  trusts ;  for  most  trusts  are  uses, 
but  so  circumstanced,  that  they  cannot  be 
executed  into  estate  under  the  statute.  The 
general  rule,  that  an  use  cannot  be  limited 
on  an  use;  in  other  words,  that  an  use  in 
the  second  degree,  cannot  be  executed  into 
estate,  is  the  cause  that  many  trusts, 
though  uses  in  effect,  are  not  executed  by 
the  statute.  Thus,  under  a  conveyance  to 
A.  in  fee,  to  the  use  of  J,  in  fee,  in  trust 
for  E.  and  his  heirs,  or  to  and  to  the  use  of 
A.  in  fee,  in  trust  for  B.  and  his  heirs ;  the 
beneficial  ownership,  in  effect  the  use,  will 
be  in  B.  and  yet  the  statute  will  not  execute 

e)  Castle  V.  Dod,  do.  J  a.  200. 
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that  use.  An  impediment  arises  from  the 
use  declared  in  favour  of  A.  though  ^.  is  to 
be  merely  a  trustee.  This  point  has  been 
more  fully  discussed  in  a  former  division. 
At  present,  it  will  suffice  to  notice,  that  the 
release  should  never  be  made  to  the  use  of 
the  releasee,  when  the  intention  is  to  de- 
clare, on  his  seisin,  uses  to  be  executed  into 
estate,  in  favour  of  other  persons  under  the 
statute  of  uses. 


Of  Covenants. 


•jlJt 


It  remains  only  to  be  observed,  that  the 
deed  should  contain  such  covenants  for 
title  as  are  adapted  to  the  circumstances  of 
the  case,  and  the  intention  of  the  parties. 
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Covenant  to  levy  a  Fine.     The  77iost  simple  Form. 

THIS  INDENTURE,  made  the  day 

of  in  the  year  of  the  reign  of  our 

sovereign  George  the  3d,  &c.  and  in  the  year  of 
our  Lord  Between  A.  B.  of,  &c.  of  the 

one  part,  and  C.  D.  of,  &c.  of  the  other  part, 
WITNESSETH,  that  it  is  hereby  declared  and  agreed 
by  and  between  the  parties  to  these  presents,  and 
the  said  A.  B.  for  himself,  his  heirs,  executors, 
and  administrators,  doth  hereby  covenant  and 
agree  with  the  said  C.  D.,  his  heirs  and  assigns, 
in  manner  following,  (that  is  to  say)  that  he  the 
said  A.  B.  shall  or  will  at  his  own  proper  costs 
and  charges  as  of  Trinity  Term  now  last  past,  or 
in,  or  as,  and  before  the  end  of  Michaelmas  Term 
now  next  ensuing,  acknowledge  and  levy  unto 
the  said  C  D.  and  his  heirs,  before  his  Majesty's 
justices  of  the  Court  of  Common  Pleas  at  West- 
minster, one  or  more  fine  or  fines,  sur  comizance 
de  droit  come  ceo,  <^'c.  with  proclamations,  ac- 
cording to  the  form  of  the  statutes  in  that  behalf 
made  and  provided,   and  to  be  engrossed   and  re- 
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corded  according  to  the  order  and  course  of  fines 
in  such  cases  used  and  accustomed,   of  All  (par- 
cels fully)  (and  general  words)  And   also  of  all 
other  the  messuages,  lands,   tenements,  and  here- 
ditaments, which  by  the  said  ,  &c.  were 
,  &c.  together  with  their  rights,  members, 
and    appurtenances,    by    the   names    and    descrip- 
tions of  four  messuages,    six    cottages,    one    toft, 
six    barns,     two     dovecotes,     seven     gardens,    six 
orchards,  five  hundred  acres  of  land,   sixty  acres 
of  meadow,   seven  hundred  acres  of  pasture,   and 
fifty  acres  of    furze  and  heath,    with  the  appurte- 
nances, in  Rudston,   and  the  parish  of,   &c.  or  by 
such    other    apt,    proper,    and   convenient   names, 
number  of  messuages,  and  acres,  quantities,  quali- 
ties,   and    other  descriptions  as  shall  be  sufficient 
to  comprise  the  same.     And   it  is  hereby  agreed 
by  and  between  the  parties  to  these  presents,  that 
the  fine   or  fines  so  as  aforesaid,   or  in  any  other 
manner,   or  at  any  other  time  or  times,  levied  or 
to  be  levied.    And  all  and  every  other  fine  or 
fines,    common  recovery  or  recoveries,    and   other 
assurances  whatsoever,   at  any  time  or  times  here- 
tofore,  and  to  be    at  any  time,  "and  from  time  to 
time    hereafter    acknowledged,     levied,     suffered, 
made  and  executed,    of   and    concerning  the  said 
messuages  and  hereditaments  respectively,  or  any 
of  them,    either  alone,    or  jointly  with  any  other 
lands,    tenements   and    hereditaments,    by   or   be- 
tween the  said   parties  to   these  presents,   or   any 
of  them,   either  alone  or  jointly  and  together  with 
any  other  person  or    persons  whomsoever,    or    to 
which  they  or  either  of  them  is  or  are,   or  shall  or 
may  be  parties  or  privies,  or  party  or  privy,  shall  be 
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and  enure,  and  was  and  were  meant  and  intended, 
and  is  and  are  hereby  directed  and  declared  to  be 
and  enure,  and  the  conuzee  or  conuzees  named 
and  to  be  named  in  the  said  fine  or  fines,  and  every 
of  them,  and  his  and  their  heirs,  and  all  and  every 
other  person  or  persons  respectively,  to  whom 
the  said  fine  or  fines,  recovery  or  recoveries,  and 
other  assurances  respectively,  have  or  hath  been,  or 
shall  or  may  be  acknowledged,  levied,  made  and 
executed,  shall  severally  and  respectively  stand  and 
be  seised.  As  to,  for  and  concerning  all  and  sin- 
gular the  said  messuages,  lands,  and  hereditaments, 
with  their  rights,  members,  and  appurtenances,  To 
the  use  of  the  said  A.  B.  his  heirs  and  assigns  for 
ever  (a),  and  to  no  other  use  whatsoever.  In  wit-^ 
ness,  8^c. 

(a)  The  uses  will  be  varied  according  to  the  circumstances,' 
and  there  should  be  recitals  and  special  forms  in  the  testatum  I 
clause  only  when  circumstances  require  specification  of  a  par-.^ 

ticular  intention. 

-  "J. 
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FORM  II. 


Declaration  of  the  Uses  of  a  Fine ;    beiiig  for  the 
Benefit  of  a  Purchaser. 

THIS  INDENTURE,  made  the 
day  of  in  the  year  of  our  Lord 

Between  R.  P.  of 
Esq.    and   Catherine   his   wife,    of  the  first  part; 
H.  K.  of  gentleman,  of  the  second  part ; 

and  /.  M.  of  in  the  county  of 

Devon,  gentleman,  of  the  third  part;  Witness- 
ETH,  that  in  pursuance  of  an  agreement  in 
this  behalf,  and  in  consideration  of  the  sum 
of  £.  of  lawful  money,  current  in  Great 

Britain,  to  the  said  R.  P.  paid  by  the  said 
J.  M.  before  the  execution  of  these  pre- 
sents, in  full  for  the  absolute  purchase  of 
the  orchard,  close,  and  hereditaments  herein- 
after described,  and  the  fee  simple  and  inherit- 
ance in  possession  of  the  same  hereditaments, 
with  their  appurtenances,  including  the  timber 
growing  thereon,  and  discharged  of  land  tax 
which  hath  been  redeemed,  the  receipt  of  which 
said  sum  off.  the  said  R.  P.  doth 

hereby  acknowledge,  and  of  and  from  the  same 
and    every    part    thereof,    doth   by   these  presents 
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acquit,  release,  and  discharge  the  said  J.  M. 
his  heirs,  executors,  and  administrators ;  it  is 
hereby  directed,  declared,  and  agreed,  by  and  be- 
tween the  said  parties  to  these  presents,  as  far 
as  they  respectively  are  interested,  that  a  certain 
fine,  sur  conuzance  de  droit  come  ceo,  ^c.  levied 
by  the  said  R.  P.  and  Catherine  his  w^ife,  unto 
the  said  H.  K.  and  his  heirs,  of  the  orchard,  close, 
and  hereditaments,  hereinafter  described  among 
other  hereditaments  by  the  names  and  descriptions 
of  one  messuage,  &c.  with  the  appurtenances,  &c. 
in  Hilary  term  now  last  past,  and  recorded  or  in- 
tended to  be  recorded  as  of  Hilary  term  now  last 
past,  and  all  other  fines  levied  or  to  be  levied 
by  the  said  R.  P.  and  Catherine  his  wife,  or  either 
of  them,  shall  as  to,  for,  and  concerning  all  that 
orchard,  and  one  close,  late  two  closes  of  land, 
situate,  lying,  and  being,  at  or  in  JV.  in  the  said 
parish  of  S,  with  the  appurtenances  ;  (which  said 
orchard  doth  occupy  a  site  of  1  a.  1  r.  12  p.  in- 
cluding the  hedges  thereunto  belonging  ;  and  which 
said  close  doth  occupy  a  site  of  2  a  .  2  r.  1 9  p. 
including  the  hedges  thereunto  belonging,)  being 
a  close  and  hereditament  which  were  formerly 
purchased  by  J.  P.  gentleman,  who  died  intestate, 
of  and  from  JV.  IV.  and  H.  IV.  Esq.  or  one  of 
them,  in  the  year  1741,  and  the  same  descended 
to  R.  P.  his  eldest  son,  who  devised  the  same  to 
the  said  R.  P.  party  hereto,  his  heirs  and  assigns 
for  ever,  subject  to  a  life  estate  to  the  Rev.  J.  P. 
the  brother  of  the  said  R.  P.  deceased,  (being  an 
estate  determined  by  his  death,)  and  also  subject 
to  an  annuity  to  J.  P.  his  brother  (being  an  animity 
which   is    determined   by  his    death,)    and    which 
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will  of  the  said  R.  P.  deceased,  was  proved  in 
the  Prerogative  Court  of  Canterbury,  on  or  before 
the  day  of  and  every  part  and  par- 

cel of  the  same  orchard  and  close,  with  their  and 
every  of  their  rights,  members,  and  appurte- 
nances, subject  nevertheless  to  such  easements  of 
way  or  passage  for  drawing  water  from  the  well 
in  the  said  orchard  as  are  of  right  enjoyed  by 
any  person  or  persons  whomsoever,  operate  and 
enure  unto  and  to  the  use  of  the  said  J.  M.  his 
heirs  and  assigns  for  ever :  And  the  said  R.  P. 
party  hereto,  having  agreed  to  enter  into  general 
cbvenants  for  title,  therefore  the  said  R,  P.  doth 
hereby  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, covenant  with  the  said  J,  M.  his  heirs 
and  assigns,  that  he  the  said  R.  P.  party  hereto, 
is  now  seised  to  him  and  his  heirs,  of  an  absolute 
estate  of  inheritance  in  fee-simple,  of  and  in  the 
said  orchard,  close,  and  hereditaments,  herein- 
before described,  and  every  part  of  the  same, 
with  the  appurtenances,  without  any  condition, 
trust,  power  of  revocation,  or  of  limitation  to 
use  or  uses,  or  any  other  power,  restraint,  cause, 
matter,  or  thing  whatsoever,  to  defeat,  make  void, 
lessen,  or  incumber  the  same  estate,  or  any  part 
thereof;  and  also  that  they  the  said  R.  P.  party 
hereto,  and  Catherine  his  wife,  now  have  in  them- 
selves good  right,  full  power,  and  lawful  and 
absolute  authority  by  these  presents,  and  the 
fine  hereinbefore  mentioned,  to  grant  and  con- 
firm the  same  orchard,  close,  and  hereditaments 
hereinbefore  described,  and  every  part  of  the 
same,  with  the  appurtenances,  unto  and  to  the 
use   of  the  said  J.  M.  his  heirs   and   assigns   for 
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ever ;  and  also  that  it  shall  be  lawful  for  the  said 
X    M.    his   heirs   and   assigns,    immediately   upon 
and  after  the  execution  of  these  presents,  and  at  all 
times   hereafter,  to  enter  into  and  upon,  and  have, 
hold,  possess,  and   enjoy   the   said  close,  orchard, 
and     hereditaments,     hereinbefore    described,    and 
every  part  of  the   same,    with   the    appurtenances, 
and    to   receive   and    take    the    rents    and    profits 
thereof,    without   any   let,    suit,    trouble,  eviction, 
ejection,    interruption,    or    denial    whatsoever,    of 
or  by  him  the  said   R.    P.   party   hereto,  or  his 
heirs,  or  any  other  person  or  persons  whomsoever, 
and  free  from   all   incumbrances  whatsoever  made, 
done,    committed,    occasioned,    permitted,    or    suf- 
fered by  the   said  R.  P.  party  hereto,  or  any  per- 
son    or    persons    whomsoever ;    And     Further 
that  the   said   R.   P.   party   hereto,  and  his  heirs, 
and   all  persons   lawfully  or   equitably   and  right- 
fully claiming  any   estate   or   interest  in  or  to  the 
said    close,     orchard,    and     hereditaments    herein- 
before described,  or  any  part  thereof,  shall  and  will 
from   time    to    time    and    at    all    times    hereafter, 
upon  every   reasonable  request,    and   at  the  costs 
and   charges    in   all    things   of  the  said  J.  M.  his 
heirs    and    assigns,    make,  do,  acknowledge,  levy, 
suffer,  execute,  and  perfect,  or  cause  or  procure  to 
be   made,    done,    acknowledged,    levied,    suffered, 
executed,  and   perfected,   all  such  further  and  other 
lawful    and    reasonable    acts,    deeds,    conveyances, 
and    assurances    in    the    law    whatsoever,    for    fur- 
ther, better,  more    perfectly,    lawfully,    and    abso- 
lutely, or    satisfactorily  granting,    limiting,   releas- 
ing,   confirming,    or    otherwise    assuring    the    said 
close,    orchard,     and    hereditaments,     hereinbefore 
described,  and    every   part   of  the   same,   with   the 
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appurtenances,  unto  and  to  the  use  of  the  said 
J.  M.  his  heirs  and  assigns  for  ever,  according 
to  the  true  intent  and  meaning  of  these  presents, 
as  by  the  said  J.  M.  his  heirs  or  assigns,  or  his 
or  their  counsel  in  the  law,  shall  be  reasonably 
devised  or  advised  and  required,  and  be  tendered 
to  be  made,  done,  and  executed.  IN  WITNESS, 
&c. 
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FORM  III. 


Declaratioti  of  the  Uses  of  a  Fine, 

THIS    INDENTURE,    of    three    parts,    made 
the  day  of  51st  Geo.  III.  and  in  the 

year  of  our  Lord  1811,  between  J.  D.  of,  &c. 
and  Joan  his  wife,  R  D.  of,  &c.  and  Susannah 
his  wife,  /.  D.  of,  &c.  and  R.  D.  of,  &c.  of  the 
first  part ;  J.  B.  of,  &c.  of  the  second  part ;  and 
C.  D.  of,  &c.  of  the  third  part.  Whereas  the 
said  R.  D.  and  Susannah  his  wife,  J.  D.  and  Joan 
his  wife,  J.  D.  and  R.  D.  have  acknowledged  and 
levied,  or  intend  forthwith  to  acknowledge  and 
levy  to  the  said  /.  B.  and  his  heirs,  one  fine  sur 
conuzance  de  droit  come  ceo,  S^c.  of  divers  heredi- 
taments in  the  county  of  Somerset,  and  among 
and  too-ether  with  other  hereditaments  which  have 
been  purchased  by  the  said  /.  B.  and  have  been 
or  are  intended  to  be  conveyed  to  uses  for  the 
benefit  of  the  said  J.  B.  his  heirs,  appointees, 
and  assigns,  all,  &c.  (describe  the  parcels  fidly) 
with  their  and  every  of  their  rights,  members, 
and  appurtenances,  which  said  closes,  lands, 
and  hereditaments,  at  the  time  of  levying  the  said 
fine,  stood  limited  to  the  use  of  the  said  J.  D. 
her  heirs  and  assigns,  for  ever.  And  Whereas 
no  uses  have    been   declared   of  the  said    fine,  so 
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far  as  the  same  relates  to,  or  comprises  the  said 
closes,  lands,  and  hereditaments,  described  in  the 
recitals  hereinbefore   contained.     And   Whereas 
the   said  /.   D.   is  desirous  that  the   same   closes, 
lands,    and    hereditaments,    should    henceforth   be 
and  become  the  inheritance  of  the  said  J.  D.  her 
husband,    and   be   settled   to   the    uses,    upon  the 
trusts,  and  for  the  ends,  intents,   and  purposes,   for 
his  benefit,  which   are  hereinafter  limited,   express- 
ed, declared,    and    contained,    of   and  concerning 
the  same ;  and  the   said   R.  D.  and  Susannah  his 
wife,  J.  D.   and   R.   D.   who  joined    in  the  said 
fine,    in    respect    of   the    hereditaments   purchased 
by  the  said  J.  B.  have  at  the  request  of  the  said 
J,  D.  and  Joan  his  wife,  and  for  the  purpose  of 
conformity,  agreed  to  join  in  the  declaration  here- 
inafter   contained,    of   the    uses   of   the    said    fine, 
as   to    the   closes    and    hereditaments  described  in 
the    recitals    hereinbefore   contained:    Now    this 
Indenture     Witnesseth,     and     it    is    hereby 
granted,  declared,  and  agreed  by  and  between  all 
the   said  parties  to  these  presents,  as   far  as  they 
respectively  are  interested  in  the  closes  and  here- 
ditaments mentioned    or   described    in   the   recitals 
hereinbefore  contained,  and  they  hereby  severally 
and   respectively  direct  and   appoint  that  the  fine 
so  as  aforesaid,  or  in  any  other  manner,  or  at  any 
other  time  or  times  to  be  acknowledged  and  levied, 
and    also    all   and   every   fine    and   fines,  common 
recovery   and   common    recoveries    and    other    as- 
surances whatsoever,  at  any  time  or  times  hereto- 
fore, and  to  be  at  any  time  and  from  time  to  time 
hereafter    acknowledged,    levied,    suffered,    made, 
and  executed,  of  the  said    closes,  land,  and  here- 
ditaments,   comprised   and  described   in  the  reci- 


DFXLARATION  OF  USES.  501 

tals  hereinbefore  contained,  or  any  of  them,  or 
any  part  or  parcel  of  the  same,  either  alone  or 
jointly  with  any  other  lands,  tenements,  or  here- 
ditaments whatsoever,  by  or  between  the  said  par- 
ties to  these  presents,  or  any  of  them,  either  alone 
or  jointly  and  together  with  any  other  person  or 
persons  whomsoever,  or  to  which  they  or  any  or 
either  of  them  is  or  are,  or  shall  or  may  be  par- 
ties or  privies,  or  party  or  privy,  shall  be  and 
enure,  and  shall  be  construed,  adjudged,  expounded, 
decreed,  and  taken  to  be  and  enure,  and  the  same 
is  and  are,  and  was  and  were  meant,  intended, 
and  is  and  are  hereby  directed  and  declared  to 
be  and  enure ;  and  that  the  person  or  persons  to 
whom  the  said  fine  or  fines,  common  recovery  or 
recoveries,  or  other  assurances  respectively,  have 
or  hath  been,  or  shall  or  may  be  levied,  suffered, 
made,  and  executed,  shall  stand  and  be  seised  as 
to,  for,  and  concerning  the  said  closes,  lands,  and 
hereditaments,  mentioned  and  described  in  the 
recitals  hereinbefore  contained,  and  every  part 
and  parcel  of  the  same,  with  the  appurtenances, 
to  the  uses,  upon  the  trusts,  and  for  the  ends, 
intents,  and  purposes,  hereinafter  limited,  expressed, 
declared,  and  contained,  of  and  concerning  the 
same,  that  is  to  say,  (here  follow  uses  to  pjxvent 
dower.)     IN  WITNESS,  &c. 
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FORM  IV. 


Feoffment  made  to  gain  the  Freehold  by  Disseisin, 

THIS  INDENTURE,  made,  &c.  between/.  C. 
of,  &c.  and  31.  liis  wife,  of  the  one  part,  and 
A.  B.  of,  &c.  of  the  other  part:  Whereas  the 
said  J.  C.  is  desirous  of  making-  a  feoffment  and 
levying  a  fine  of  the  messuage  or  tenement,  yard, 
garden,  and  hereditaments,  hereinafter  described, 
and  also  granted  and  enfeoffed,  or  otherwise  assured 
or  intended  so  to  be,  and  of  limiting  the  same 
messuage,  &c.  to  the  uses  hereinafter  expressed 
and  declared  concerning  the  same ;  and  the  said 
M.  the  wife  of  the  said  J.  C.  hath  agreed  to  join 
with  him  in  levying  a  fine  of  the  same  messuage, 
&c.  and  hereditaments:  Now  this  indenture 
wiNESSETH,  that  for  the  purposes  hereinbefore 
expressed,  and  in  consideration  of  ten  shillings  of 
lawful  money  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  current  in  Great  Britain, 
to  the  said  J.  C.  well  and  truly  paid  by  the  said 
A.  B.  before  the  execution  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged ;  the  said 
J,  C.  hath  given,  granted,  enfeoffed,  and  confirmed, 
and  by  these  presents  doth  give,  grant,  enfeoff, 
and   confirm  unto  the   said    A.   B.  his  heirs  and 
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assigns,  All,  &c.  (the  parcels  and  the  appro- 
priate general  words — and  the  reversion,  S^c.)  To 
HAVE  AND  TO  HOLD  the  Said  mcssuage,  or  tene- 
ment, yard,  garden,  and  hereditaments,  hereby 
granted  and  enfeoffed,  or  otherwise  assured,  or 
intended  so  to  be,  and  every  part  and  parcel  of 
the  same,  with  their  and  every  of  their  appurte- 
nances, unto  the  said  A,  B.  his  heirs  and  assigns 
for  ever  ;  To  the  use,  &c.  (Uses  to  prevent  dower. 
Covenant  to  levy  a  fine,  with  a  declat^ation  that  the 
same  shall  operate.)  To  the  uses,  upon  the  trusts, 
and  for  the  ends,  intents,  and  purposes  hereinbe- 
fore limited,  expressed,  and  declared,  of  and  con- 
cerning the  same,  in  confirmation  of  these  presents, 
and  for  the  purpose  of  giving  more  complete  effect 
to  the  same.     IN  WITNESS,  &c. 

Observation. 

There  must  be  a  letter  of  attorney  from  the  feoffor, 
if  absent,  to  give  livery,  and  from  the  feoflfee,  if 
absent,  to  receive  livery ;  the  feoffor  by  himself  or 
his  attorney  should  enter  in  the  house,  and  claim 
the  same  as  his  inheritance :  all  other  persons 
should  thereupon  quit  the  same ;  afterwards  he 
should  deliver  the  deed  prepared  from  this  draft,  and 
then  taking  the  key  of  the  house,  deliver  the  key 
to  the  feoffee,  in  the  name  of  seisin  and  as  seisin  of 
the  house  and  premises,  with  the  appurtenances,  to 
the  feoffee,  his  heirs  and  assigns,  according  to  the 
form  and  effect  of  the  deed.  On  the  deed  there 
should  be  indorsed  a  memorandum  of  the  transac- 
tion in  these  words,  or  to  this  effect : — 

Memorandum — That  on  the  day  and  year  first 
within  written,  the    within  named  /.  C.  did  enter 
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upon  and  take  possession  of  the  messuage,  or  tene- 
ment, yard,  garden,  and  hereditaments,  described 
in  the  within  written  indenture,  and  thereby  granted 
and  enfeoffed,  or  expressed  so  to  be,  and  claimed 
the  same  as  his  inheritance,  and  having  taken 
possession  and  seisin  thereof,  as  aforesaid,  did 
make  livery  of  seisin  of  the  same  messuage,  &c. 
to  the  within  named  A.  B.  to  have  and  to  hold 
to  the  said  A.  B.  his  heirs  and  assigns,  accord- 
ing to  the  form  and  effect  of  the  within  written 
indenture. 

N.  B.  If  livery  be  given  or  received  by  attorney, 
the  fact  should  be  so  stated. 
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FORM  V. 


Feoffment  and  Covenant  to  levy  a  Fine. 

THIS  INDENTURE,  of  five  parts,  made,  &c. 
between  /.  L.  of,  &c.  and  Sarah  his  wife,  of  the 
first  part ;  G.  S.  of,  &c.  and  Frances  his  wife,  of 
the  second  part ;  T.  L.  of,  &c.  of  the  third  part ; 
J.  F.  of,  &c.  and  B.  W.  of,  &c.  of  the  fourth  part ; 
and  J.  J.  A.  of,  &c.  and  W.  W.  the  younger,  of, 
&c.  of  the  fifth  part.  Whereas  the  said  J.  L.  is 
seised  to  him  and  his  heirs  in  fee-simple  (subject 
to  the  title  of  dower  of  the  said  Sarah  his  wife)  of 
five-eighth  parts  of  the  manor,  messuages,  lands, 
and  hereditaments,  hereinafter  enfeoffed,  or  other- 
wise assured,  or  intended  so  to  be,  and  the  said 
G.  S.  is  seised  to  him  and  his  heirs  in  fee-simple, 
subject  to  the  title  of  dower  of  the  said  Frances 
his  wife,  of  the  remaining  three-eighth  parts  of  the 
same  manor,  messuages,  lands,  and  hereditaments. 
And  whereas  the  said  manor,  messuages,  lands, 
and  hereditaments,  have  been  lately  sold  in  lots 
to  several  persons  ;  and  for  the  purpose  of  bringing 
the  evidence  of  title  to  the  same  manor  and  here- 
ditaments into  a  narrow  compass,  and  for  extin- 
guishing all  dower,  right  and  title  of  dower,  of 
the  said  S.  L.  and  F.  S.  it  hatli  been  advised, 
determined,  and  agreed,  that  a  feotlment  should  be 
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made,  and  a  fine  levied  of  the  same  manor,  mes- 
suages, lands,  and  hereditaments,  and  such  uses 
declared  thereof  as  are  hereinafter  mentioned.  Now 
THIS  INDENTURE  WITNESSETH,  that  in  pursu- 
ance of  the  said  agreement,  and  in  consideration 
of  ten  shillings  of  lawful  money  current  in  Great 
Britain  to  each  of  them  the  said  J.  L.  and  Sarah 
his  wife,  G.  T.  and  Frances  his  wife,  well  and 
truly  paid  by  the  said  T.  L.  immediately  before 
the  execution  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  they  the  said  /.  L. 
and  Sarah  his  wife,  G.  S.  and  Frances  his  wife, 
according  to  their  respective  shares,  estates,  and 
interests,  in  the  manor  and  hereditaments,  have, 
and  each  and  every  of  them  hath  given,  granted, 
and  enfeoffed,  and  by  these  presents,  do,  and 
each  and  every  of  them  doth  give,  grant,  and 
enfeoff,  unto  the  said  T.  L.  his  heirs  and  assigns 
forever,  all,  &c.  (parcels  fully,)  and  all  and  singu- 
lar messuages,  &c.  and  all  other  the  manor  or 
reputed  manor,  messuages,  lands,  tenements,  and 
hereditaments,  and  parts  and  shares  of  manors, 
messuages,  lands,  tenements,  and  hereditaments, 
of  them  the  said  /.  L.  and  G.  S.  and  each  or 
either  of  them,  situate,  lying,  and  being,  in  the 
parish  of  F.  in  the  said  county  of  O.  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  and 
the  reversion,  &c.  and  all  the  estate,  &c.  To 
HAVE  AND  TO  HOLD  the  said  manor,  messuages, 
lands,  tenements,  and  hereditaments,  and  all  and 
singular  other  the  premises  hereby  granted  and 
enfeoffed,  or  otherwise  assured  or  intended  so  to 
be,  and  every  part  and  parcel  of  the  same,  with 
their    and   every    of  their    rights,    members,    and 
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appurtenances,  unto  the  said  T.  L.  his  heirs  and 
assigns  for  ever,  to  the  use  of  the  said  T.  L.  his 
heirs  and  assigns  for  ever,  upon  the  trusts  herein- 
after expressed  and  declared,  of  and  concerning 
the  same,  (that  is  to  say)  as  to,  for,  and  concern- 
ing those  five  undivided  eighth  parts  thereof, 
now  or  late  of  the  said  J.  L.  (the  said  manor  and 
hereditaments  being  considered  as  in  eight  equal 
parts  or  shares  to  be  divided,)  in  trust  for  the 
said  J.  L.  his  heirs  and  assigns  for  ever,  and  as 
to,  for,  and  concerning  the  remaining  three  un- 
divided eighth  parts  thereof,  the  whole  in  eight 
equal  parts  to  be  divided,  in  trust  for  the  said 
G.  S.  his  heirs  and  assigns  for  ever.  And  the  said 
J.  L.  doth  hereby  for  himself,  his  heirs,  execu- 
tors, and  administrators,  and  as  far  as  relates  to 
and  concerns  the  five  eighth  parts  of  the  said  J.  L. 
of  and  in  the  said  manor,  &c.  hereby  granted 
and  enfeoffed,  or  otherwise  assured,  or  intended  so 
to  be,  and  the  acts,  deeds,  and  defaults  of  himself, 
and  his  said  wife,  relating  to  the  same  parts  or 
shares.  And  the  said  G.  S.  doth,  &c.  covenant 
with  the  said  T.  L.  his  heirs,  &c.  [here  add  cove- 
nant to  levy  a  fine  sur  conuzance  de  droit  come 
ceo,  and  so  forth  (common  form),  loith  a  declaration 
to  enure']  To  the  uses,  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes,  hereinbefore  limited, 
expressed,  declared,  and  contained,  of  and  con- 
cerning the  same,  in  confirmation  of  these  pre- 
sents, and  for  giving  more  full  and  complete  etlect 
to  the  same.  ^?id  the  said  J.  L.  and  Sarah  his  wife, 
G.  S.  and  Frances  his  wife.  Sec.  (letter  of  attor)iC]/ 
to  deliver  possession  in  common  form,)  and  the 
said  T.  L.  &c.  (letter  of  attorney  to  I'cceive  posses- 
sion in  common  form.)     IN  WITNESS,  &c. 
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Demise  of  Term  for  Years,  by  Way  of  Mortgage, 
being  an  Underlease,  by  a  Trustee,  of  atten- 
dant  Tei^ms,  and  a  Confirmation  and  Lease  by 
the  Reversioner. 

THIS    INDENTURE,     of   three    parts,    made 
the  day  of  55  Geo.   III.   A.  D. 

1815,  Between  R.  J.  of,  &c.  of  the  first  part; 
B.  C.  W.  of,  &c.  of  the  second  part ;  and  S.  R. 
of,  &c.  of  the  third  part:  Whereas  the  said  R.J. 
is  seised  to  him  and  his  heirs  in  fee  simple  of  the 
messuage,  farm,  and  lands,  hereby  bargained,  sold 
and  demised,  or  otherwise  assured,  or  intended  so 
to  be,  with  their  rights,  members,  and  appurte- 
nances, subject,  nevertheless,  to  one  or  more  term 
or  terms  for  years  now  vested  in  the  said  B.  C.  W. 
as  a  trustee  for  the  said  R.  J.  and  to  attend  the 
inheritance  of  the  same  messuage,  farm,  lands, 
and  hereditaments ;  And  whereas,  on  the  ap- 
plication, and  at  the  instance  and  request  of  the 
said  R.  J.  the  said  aS'.  R.  hath  agreed  to  advance 
and  lend  to  the  said  R.  J.  the  sum  of  three  thou- 
sand pounds  at  interest,  on  the  security  made  by 
these  presents,  and  the  bond  of  the  said  R.  J. 
hereinafter  mentioned.  And  the  said  B.  C.  W.  on 
the   application   of  the  said  R.  J.  hath  consented 
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and  agreed  to  execute  these  presents  for  the  pur- 
pose of  giving  effect  to  the  demise  hereinafter 
contained,  and  made  by  him  the  said  R.  J.  Now 
THIS  INDENTURE  WITNESSETH^  that  in  pursuance 
of  the  said  agreement,  and  also  in  considera- 
tion of  three  thousand  pounds,  of  lawful  money  of 
the  united  kingdom  of  Great  Britain  and  Ireland, 
current  in  Great  Britain,  to  the  said  R.  J.  advanced 
and  lent  by  the  said  S.  R.  at  or  before  the  execution 
of  these  presents,  the  receipt  of  which  said  sum  of 
three  thousand  pounds,  the  said  R.  J.  doth  hereby 
acknowledge,  and  of  and  from  the  same  sum, 
and  every  part  thereof,  doth  acquit,  release,  and 
discharge  the  said  *S'.  R.  his  heirs,  executors, 
administrators,  and  assigns  for  ever,  by  these  pre- 
sents ;  and  in  consideration  of  ten  shillings,  of 
like  lawful  money,  to  the  said  B.  C.  W.  also  paid 
by  the  said  S.  R.  the  receipt  whereof  is  hereby 
acknowledged,  he  the  said  B.  C.  W.  2d  the  in- 
stance and  request,  and  by  the  direction  and  ap- 
pointment of  the  said  R.  J.  and  by  way  only  of 
demise,  or  other  assurance,  and  not  of  covenant,  or 
warranty,  hath  demised,  leased,  and  to  farm  let, 
and  by  these  presents,  doth  demise,  lease,  and  to 
farm  let,  and  the  said  R.  J.  hath  granted,  bar- 
gained, sold,  demised,  ratified,  and  confirmed,  and 
by  these  presents  doth  grant,  bargain,  sell,  demise, 
ratify,  and  confirm,  to  the  said  S.  R.  his  executors, 
administrators,  and  assigns,  All  that  messuage, 
farm,  and  lands,  commonly  called,  known,  and 
distinguished  by  the  name  of  P.  in  the  county 
of  G.  which  said  messuage,  farm,  and  heredita- 
ments, arc  now  in  the  tenure  or  occupation  of  J.  ./. 
farmer,  at  the  yearly  rent  of  £.  or  some  such 

rent;  And  all  houses,  cottages,  outhouses,  edifices, 
buildings,  barns,  stables,  yards,  gardens,  orchards, 
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closes  of  land,  meadow  and  pasture  feedings, 
woods,  underwoods,  and  the  ground  and  soil 
thereof,  common  and  commons  of  pasture  and 
of  turbary,  and  other  commonable  rights,  hedges, 
ditches,  fences,  mounds,  ways,  paths,  waters,  wa- 
tercourses, liberties,  privileges,  easements,  profits, 
commodities,  advantages,  and  emoluments  what- 
soever, to  the  said  messuage,  farm,  lands,  and  here- 
ditaments, hereby  bargained,  sold,  and  demised, 
or  otherwise  assured,  or  intended  so  to  be,  or 
any  of  them  respectively  belonging,  or  in  any- 
wise appertaining,  or  accepted,  reputed,  deem- 
ed, taken,  known,  held,  occupied,  or  enjoyed, 
as  part,  parcel,  or  member  of  the  same,  or  any  of 
them  respectively.  And  the  reversion  and  rever- 
sions, remainder  and  remainders,  yearly  and  other 
rents  and  profits,  of  the  said  messuage,  farm, 
lands,  and  hereditaments,  hereby  bargained,  sold, 
and  demised,  or  otherwise  assured,  or  intended  so 
to  be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances, ( add  grant  of  deeds : )  To  have  and 
TO  HOLD  the  said  messuage,  farm,  lands,  heredi- 
taments, and  all  and  singular  the  premises,  here- 
by bargained,  sold,  and  demised,  or  otherwise  as- 
sured, or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their,  and  every  of  their 
rights,  members,  and  appurtenances,  unto  the  said 
*S'.  R.  his  executors,  administrators,  and  assigns, 
from  the  day  next  before  the  day  of  the  date  of 
these  presents,  for  and  during  the  term  or  time 
of  two  hundred  years  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  without  impeach- 
ment of  or  for  any  manner  of  waste,  subject 
nevertheless  to  the  proviso  or  agreement  for  re- 
demption hereinafter  contained,  yielding  and  pay- 
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ing  for  the  same  messuage  and  hereditaments, 
yearly  and  every  year,  during  the  said  term  here- 
by granted,  the  rent  of  one  pepper  corn,  if  the 
same  rent  should  be  lawfully  demanded ;  Puo- 
viDED  ALWAYS,  and  it  is  hereby  declared  and 
agreed  by  and  between  the  parties  to  these  pre- 
sents, as  far  as  they  respectively  are  interested, 
and  the  true  intent  and  meaning  of  them  and  of 
these  presents  are,  and  these  presents  are  upon 
this  express  condition,  that  if  the  said  R.  J.  his 
heirs,  executors,  administrators,  or  assigns,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid, 
unto  the  said  -S".  R.  his  executors,  administrators, 
or  assigns,  the  full  sum  of  three  thousand 
pounds,  of  lawful  money  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  current  in  Great 
Britain,  at  or  in  the  common  dining  hall  of  the 
Inner  Temple,  London,  upon  the  day  of 

which  will  be  in  the  year  of  our  Lord 
1816,  and  in  the  mean  time  do  and  shall  half 
yearly  (that  is  to  say)  on  the  day  of 

and  the  day  of  during 

the  continuance  of  the  said  sum  of  three  thousand 
pounds  on  this  security,  well  and  truly  pay  or 
cause  to  be  paid  to  the  said  S.  R.  his  executors, 
administrators,  or  assigns,  at  or  in  the  same  place, 
interest  for  the  said  sum  of  three  thousand 
pounds,  at  and  after  the  rate  of  five  pounds  for 
one  hundred  pounds  for  a  year  ;  and  if  the  said 
R.  J.  his  heirs,  executors,  administrators,  or 
assigns,  do  and  shall  pay  the  said  principal  sum 
of  three  thousand  pounds,  and  the  interest  thereof, 
without  any  deduction  or  abatement  whatso- 
ever, out  of  the  same  principal  money  and  inte- 
rest, or  any  part  thereof,  for  and  in  respect  of  any 
taxes,    charges,    rates,    assessments,    payments,    or 
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impositions,  at  any  time  or  times  heretofore, 
and  to  be  at  any  time  and  from  time  to  time 
hereafter,  taxed,  charged,  assessed,  or  imposed 
on  the  said  messuage,  farm,  lands,  and  heredita- 
ments, hereby  bargained,  sold  and  demised,  or 
otherwise  assured,  or  intended  so  to  be,  or  upon 
the  said  sum  of  three  thousand  pounds,  and  in- 
terest, or  any  part  thereof,  or  upon  the  said  S.  R.  his 
executors,  administrators,  or  assigns,  or  any  other 
person  or  persons  whomsoever,  on  account  or  in 
respect  of  the  said  sum  of  three  thousand  pounds, 
or  the  interest  thereof,  or  any  part  of  tlie  same 
respectively,  or  upon  account  or  in  respect  of  the 
said  messuage,  farm,  lands,  and  hereditaments 
hereby  bargained,  sold  and  demised,  or  otherwise 
assured,  or  intended  so  to  be,  or  any  of  them,  or 
any  part  of  the  same,  by  authority  of  parliament  or 
otherwise  howsoever,  or  upon  account  or  in  re- 
spect of  any  other  matter,  cause,  or  thing  what- 
soever, other  than  and  except  the  present  or  any 
future  tax  on  property  or  income,  then  and  in 
that  case  immediately  after  such  payment  shall 
be  made  as  aforesaid,  the  said  term  of  two  hun- 
dred years,  and  also  one  bond  or  writing  obliga- 
tory, bearing  even  date  with  these  presents,  given 
and  entered  into  by  the  said  J.  R.  to  the  said 
S.  R.  in  the  sum  of  six  thousand  pounds,  and 
conditioned  to  be  void  on  payment  of  the  sum  of 
three  thousand  pounds  and  interest  for  that  sum, 
the  said  bond  and  these  presents  being  given  for 
securing  one  and  the  same  sum  of  three  thousand 
pounds  and  its  interest,  and  not  divers  sums  and. 
their  interest,  shall  cease  and  be  void  to  all  intents 
and  purposes  whatsoever,  any  thing  hereinbefore 
or  in  the  said  bond  contained  to  the  contrary  in 
anywise  notwithstanding.    A?7d  the  said  -B.  C  fV. 
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for  himself,   his  heirs,    executors,   and  administra- 
tors,  doth  by  these  presents  covenant  and  declare 
to  and  with  the  said  S.  11.  his  executors,  administra- 
tors, and  assigns,  that  he  the  said  B.  C.  W.  hath 
not   at   any  time  or  times  heretofore  made,  done, 
executed,  or  committed,  or  willingly  or  knowingly 
suffered  any  act,  deed,  matter,  or  thing  whatsoever, 
whereby  or  by  reason  or  means  whereof  the  said 
messuage,  farm,   lands,  and  hereditaments,  hereby 
bargained,  sold,  and  demised,  or  otherwise  assur- 
ed, or  intended  so  to  be,  or  any  part  thereof,  are, 
is,  can,  shall,  or  may  be  impeached,  charged,  en- 
cumbered, or  in  anywise  affected  in  title,  charge, 
estate,  or  otherwise  howsoever.    And  the  said  R.  J. 
doth  hereby,  for  himself,  his  heirs,  executors  and 
administrators,    covenant,   promise,    and    agree    to 
and  with  the  said  S.  R.  his  executors,  administra- 
tors, and  assigns,  that  he  the  said  R.  J.  his  heirs, 
executors,    administrators,    and   assigns,    or    some 
or  one  of  them,  shall  or  will  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  S.  R.  his  exe- 
cutors, administrators,  or  assigns,  the  said  princi- 
pal sum  of   three  thousand  pounds,  and  the  inte- 
rest thereof,  at  the  rate  aforesaid,  at  the  time  and 
place  hereinbefore  appointed  for  payment  thereof, 
without  any  deduction  or   abatement,    on  any  ac- 
count  whatsoever,     except  as   aforesaid,    and    ac- 
cording to  the   true   intent    and   mcaniniji;   of  these 
presents.     And  also  that  the  said  /^.  J.  and  B.  C. 
W.   now    have    in    themselves    respectively    good 
right,    or  full  power  and   lawful  and  absolute   au- 
thority by  these  presents  to  bargain,  sell,  demise, 
and   confirm  the  said  messuage,    farm,   lands,   and 
hereditaments    hereby   bargained,    sold,    and    de- 
mised,   or   otherwise  assured,    or    intended    so   to 

VOL.    11.  L  L 


.314  APPENDIX. 

be,  and  every  part  and  parcel  of  the  same,  with 
their  and  every  of  their  rights,  members,  and  ap- 
purtenances, unto  the  said  S.  R.  his  executors, 
administrators,  and  assigns,  for  and  during  the 
said  term  or  time  of  two  hundred  years,  according 
to  the  true  intent  and  meaning  of  these  presents. 
And  also  that  immediately  after  default  shall  be 
made  in  payment  of  all  or  any  part  of  the  said 
sum  of  three  thousand  pounds  and  interest,  con- 
trary to  the  true  intent  and  meaning  of  these  pre- 
sents, and  the  proviso  or  agreement  for  redemp- 
tion hereinbefore  contained,  and  thenceforth  from 
time  to  time  during;  the  residue  of  the  said  term 
of  two  hundred  years,  it  shall  and  may  be  lawful 
to  and  for  the  said  S.  R.  his  executors,  admini- 
strators and  assigns,  to  enter  into  and  upon,  and 
have,  hold,  use,  occupy,  possess,  and  enjoy  the  said 
messuage,  farm,  lands,  and  hereditaments,  here- 
by bargained,  sold,  and  demised,  or  otherwise  as- 
sured, or  intended  so  to  be,  and  every  part  and 
parcel  of  the  same,  with  their  and  every  of  their 
rights,  members,  and  appurtenances,  and  to  re- 
ceive and  take  the  rents,  issues,  and  profits  there- 
of, and  of  every  part  and  parcel  of  the  same,  ac- 
cording to  the  true  intent  and  meaning  of  these 
presents,  without  any  lawful  let,  suit,  trouble, 
eviction,  ejection,  expulsion,  interruption,  or  de- 
nial whatsoever,  of,  from,  or  by  them,  the  said 
R.  J.  or  B.  C.  W.  or  either  of  them,  or  any  other 
person  or  persons  whomsoever,  (other  than  and 
except  the  person  or  persons  whose  estate  or  in- 
terest, or  several  estates  or  interests  is  or  are 
hereinafter  excepted,  for  or  in  respect,  and  only 
for  or  in  respect  of  the  same  estate  or  interest,  or 
several  estates  or  interests)  and  free  and  clear,  and 
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freely,  clearly,   and  absolutely  acquitted,  exonera- 
ted, released,  and  discharged,  or  otherwise,  by  him 
the  said  R.  J.  his  heirs,  executors,  or  administra- 
tors, at  his  or  their  own  costs  and  charges,  in  all 
things    well   and   sufficiently   protected,    defended, 
saved   harmless    and    kept  indemnified,    of,    from, 
and  against  all  and  all  manner  of  former  and  other 
gifts,    grants,    feoffments,    mortgages,    leases,   bar- 
gains,   sales,   jointures,    dowers,    right    and   title 
of    dower,    uses,    trusts,   wills,    intails,    annuities, 
legacies,    rents-charges,    rents-seek,     rents-service, 
and    all  arrears  of  rent,  and  also    of,    from,    and 
against  all  and  all  manner  of  fines,  issues,  amer- 
ciaments,  statutes,  recognizances,   judgments,  exe- 
cutions,   extents,     suits,      decrees,     debts     of     re- 
cord,  debts   to  the  king's   majesty,  or  any  of  his 
predecessors,    sequestrations,    estates,    titles,    trou- 
bles, liens,  charges,  and  incumbrances  whatsoever 
at  any  time  or  times  heretofore,  and  to  be  at  any 
time  and   from  time  to  time  hereafter  had,   made, 
done,  committed,  occasioned,  permitted  or  sufi'er- 
ed  by  the  said  R,  J.  or  any  other  person  or  per- 
sons whomsoever,  the  land  tax  charged  or  charge- 
able   upon,    and    which    henceforth    shall    become 
payable  for  the  same  messuage,   farm,  lands,  and 
hereditaments,  or  any  of  them,  and  a  rent-charge 
of    four   hundred   pounds    payable   to  Johanna  J. 
widow,  for  her  life,  out  of  the  same  messuage,  farm, 
lands,    and    hereditaments,     and    other    heredita- 
ments, and  the  term,  estate,  or  interest,  of  the  said 
J.  J.  always    excepted.     And   further,  that  the 
other  hereditaments,  which  are  charged  or  charge- 
able with  or  liable  to  the  payment  of  the  said  an- 
nuity,    or   yearly     rent-charge    of     four     Imndred 
pounds,  shall  exclusively  of  and  by  way  ot"  indem- 
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nity  to  the  messuages,  farm,  lands,  and  heredita- 
ment, hereby  bargained,  sold,  and  demised,  or 
otherwise  assured,  or  intended  so  to  be,  be  the 
fund  for  answering-  and  paying  the  same  annuity 
"^  or  yearly  rent-charge.  And  moreover  that  he  the 
said  R.  J.  and  his  heirs,  and  all  persons  whoso- 
ever lawfully  or  equitably  and  rightfully  claim- 
ing, or  to  claim  any  estate,  right,  title,  trust, 
charge,  or  interest  at  law  or  in  equity,  of,  in,  to, 
out  of,  or  upon  the  said  messuage,  farm,  lands, 
and  hereditaments,  hereby  bargained,  sold,  and 
demised,  or  otherwise  assured,  or  intended  so  to 
be,  or  any  of  them,  or  any  part  thereof  (other  than 
and  except  the  person  or  persons  whose  estate 
-or  interest,  or  several  estates  or  interests,  is  or  are 
hereinbefore  excepted,  for  or  in  respect  of  the  same 
estate  and  interest,  or  several  estates  or  interests,) 
shall  and  will  from  time  to  time,  and  at  all  times, 
upon  every  reasonable  request  of  the  said  S.  R. 
his  executors,  administrators,  and  assigns,  and 
at  the  costs  and  charges  in  all  things  of  the  said 
R.  J.  his  heirs,  executors,  administrators,  or  as- 
signs, make,  do,  acknowledge,  levy,  suffer,  exe- 
cute, and  perfect,  or  cause  or  procure  to  be  made, 
done,  acknowledged,  levied,  suffered,  executed, 
and  perfected,  all  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  devices,  conveyances,  and 
assurances  in  the  law  whatsoever,  for  further, 
better,  more  perfectly,  lawfully,  and  absolutely 
or  satisfactorily  bargaining,  selling,  demising, 
confirming,  or  otherwise  assuring  the  said  mes- 
suage, farm,  lands,  and  hereditaments,  hereby 
bargained,  sold  and  demised,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  every  part  and  par- 
cel   of  the    same,    with    th^ir   and    every   of   their 
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rights,  members,  and  appurtenances,  unto  the  said 
S.  R.  his  executors,  administrators,  and  assigns, 
for  and  during  the  residue  of  the  time  of  the  said 
term  of  two  hundred  years,  according  to  the  true 
intent  and  meaning  of  these  presents,  as  by  the 
said  *S'.  R.  his  executors,  administrators,  or  assigns, 
or  his  or  their  counsel  in  the  law,  shall  be  reason- 
ably devised,  or  advised  and  required;  and  it  is 
hereby  declared  and  agreed  by  and  between  the 
said  R.  J.  and  .S'.  R.  and  the  said  R.  J.  doth  here- 
by consent  and  agree  that  in  the  mean  time,  and 
until  default  shall  be  made  in  payment  of  all  or 
some  part  of  the  said  sum  of  three  thousand 
pounds,  and  the  interest  thereof,  contrary  to  the 
true  intent  and  meaning  of  these  presents,  and  the 
proviso  or  agreement  for  redemption  hereinbefore 
contained,  it  shall  and  may  be  lawful  to  and  for 
the  said  R.  J.  his  heirs  or  assigns,  or  the  said 
B.  C.  W.  his  executors,  administrators,  or  assigns, 
as  such  trustee  or  trustees,  to  hold,  occupy,  en- 
joy, and  receive  and  take  the  rents  and  profits 
of  the  said  messuage,  farm,  lands,  and  heredita- 
ments hereby  bargained,  sold,  and  demised,  or 
otherwise  assured,  or  intended  so  to  be,  and 
every  part  and  parcel  of  the  same,  with  tlie 
rights,  members,  and  appurtenances,  without  any 
let,  suit,  or  interruption  whatsoever,  of,  from,  or 
by  the  said  S.  R.  his  executors,  administrators,  or 
assigns,  or,  of,  from,  or  by  any  person  or  persons, 
rightfully  claiming,  or  to  claim,  by,  from,  undcT, 
or  in  trust  for  him  or  them,  any  thing  ln-rcin- 
before  contained  to  the  contrary  notwithstanding 
IN  WITNESS,  &c. 
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FORM  VII. 

Confirmation  of  a  Lease  to  the  Assignee  thereof 
and  Defeazance  reviving  Co?idition,  or  rather 
creating  a  new  Condition. 

THIS  INDENTURE,  made  the  said 
day  of  between  A.  B.  of,  &c.  of  the  one 

part,  and  the  bailiffs,  burgesses,  and  commonalty 
of  the  town  or  borough  of  L.  in  the  county  of 
S.  of  the  other  part.  Whereas  by  indenture 
bearing  date  on  or  about  the  27th  day  of  October, 
in  the  year  1 781,  and  made  between  the  said  bailiffs, 
burgesses,  and  commonalty,  of  the  one  part,  and 
S.  D.  of,  &c.  of  the  other  part,  all  that  messuage, 
&c.  with  the  appurtenances,  were  demised,  by  the 
said  bailiffs,  burgesses,  and  commonalty,  unto  the 
said  S.  D.  his  executors,  administrators,  and  as- 
signs, to  hold  from  the  day  of  the  date  of  the  said 
indenture,  for  a  term  of  thirty-one  years,  thence 
next  ensuing,  at  a  yearly  rent,  by  the  same  in- 
denture reserved,  and  subject  to  several  cove- 
nants and  conditions  therein  contained,  such 
conditions  being  to  the  same  effect  as  the  condi- 
tions contained  in  the  defeazance  (a)  hereinafter  in- 

(a)  The  assignment  should  precede  the  defeazance. 
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serted:  And  whereas  the  said  S.  D.  hath  as- 
'^  signed  the  messuage,  or  tenement  and  premises, 
v:  unto  the  said  A.  B.  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  said  term  of 
thirty-one  years:  And  wkereas  such  assign- 
ment was  made  with  the  approbation  of  the  said 
bailiffs,  burgesses,  and  commonalty,  upon  the 
terms  that  the  said  A.  B.  should  execute  the  de- 
feazance  hereinafter  contained  ;  and  in  considera- 
tion thereof  the  said  bailiffs,  burgesses,  and  com- 
f"  monalty,  agreed  to  confirm  unto  the  said  A.  B. 
the  said  lease,  and  the  term  thereby  granted. 
Now  THIS  INDENTURE  WITNESSETH,  that  in  con- 
sideration of  the  premises,  the  said  bailiffs,  bur- 
gesses, and  commonalty,  do  by  these  presents  ra- 
tify and  confirm  unto  the  said  A,  B.  his  execu- 
tors, administrators,  and  assigns,  the  said  in  part 
recited  indenture  of  lease,  and  the  messuage  or 
tenement  and  premises  thereby  demised  as  afore- 
said, or  intended  so  to  be,  with  the  appurtenances, 
and  all  the  term,  estate  and  interest  therein  which 
was  granted  as  aforesaid,  subject  nevertheless  to 
the  reservation,  covenants,  conditions,  and  agree- 
ments, in  the  said  indenture  of  lease  contained, 
and  on  the  part  of  the  lessee,  his  executors,  ad- 
ministrators, and  assigns,  to  be  observed,  per- 
formed, fulfilled  and  kept:  And  this  ini3en- 
TURE  FURTHER  WITNESSETH,  that  in  pursuaucc 
and  performance  of  the  said  agreement,  on  the 
part  of  the  said  A.  B.  and  in  consideration  of  the 
premises,  it  is  hereby  declared  by  and  l)ctwecn 
the  parties  to  these  presents  ;  and  the  said  A.  B. 
doth  by  these  presents,  for  himself,  his  executors 
and  administrators,  grant  imlo  the  said  bailifls,  bur- 
gesses,     and     commonalty,     their    successors    and 
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assigns,  that,  &c.  [here  repeat  the  cotidition]  then, 
Sec.  [here  take  the  conclusion  of  the  condition.']  And  ^ 
the  said  A.  B.  doth  hereby  for  himself,  his  heirs,  ^ 
executors,  and  administrators,  covenant,  promise, 
and  agree,  to  and  with  the  said  bailiffs,  bur- 
gesses, and  commonalty,  and  their  successors 
and  assigns,  that  he  the  said  A.  B.  his  heirs,  exe- 
cutors, or  administrators,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  during  the 
residue  of  the  said  term  of  thirty-one  years,  or 
which  shall  first  happen,  until  he  or  they  shall  * 
have  assigned  the  said  demised  premises,  with 
such  license  and  consent  as  aforesaid,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said 
bailiffs,  &c.  and  their  successors,  for  the  time 
being,  the  said  yeai'ly  rent,  by  the  said  recited  in- 
dent\ire  reserved  and  made  due  and  payable,  on 
the  days  and  times  thereby  appointed  for  pay- 
ment thereof,  and  perform,  fulfil,  and  keep  all  and 
singular  the  covenants,  clauses,  and  agreements,  in 
the  same  indenture  contained,  and  which  on  the 
tenant  or  lessee's  part  and  behalf  are  or  ought  to 
be  paid,  done,  and  performed,  any  thing  herein- 
before contained  to  the  contrary  notwithstanding. 
IN  WITNESS,  &c. 


The  form  of  a  demise,  to  protect  against  forfei- 
ture (a),  may,  mutatis  niutandis,  be  adapted  to  the 
case  of  a  lease  preparatory  to  ?ijine. 

The  forms  of  farming  and  other  leases  will  be 
found  in  the  book  of  precedents,  except  that  the 
substance  of  the  covenants  should  be  governed  by 
the  usage. 

(a)  See  Vol.  I.  p.  468,  472. 
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FOFtM     VIII. 


Lease,  or  Bargain  and  Sale  for  a  Year. 

THIS  INDENTURE,  made  the  day 

of  in  the  55th  Geo.  III.  &c.  and  in  the 

year  of  our  Lord  1815,  between  W.  B.  of  Lincoln's 
Inn,  in  the  county  of  Middlesex,  Esquire,  of  the 
one  part;  and  fV.  L.  of  the  honourable  society  of 
Lincoln's  Inn,  Esquire,  of  the  other  part;  WiT- 
NESSETH,  that  in  consideration  of  five  shillings,  of 
lawful  money,  current  in  Great  Britain,  paid  to  the 
said  W.  B.  by  tlie  said  W.  L.  the  receipt  whereof  is 
hereby  acknowledged,  the  said  W.  B.  hath  bargain- 
ed and  sold,  and  by  these  presents  doth  bargain 
and  sell,  unto  the  said  W,  L.  his  executors,  adminis- 
trators, and  assigns.  All  those  chambers,  &c.  and 
all  rooms,  &c.  [parcels  and  general  words,  as  in  the 
release;]  To  have  and  to  hold  the  said  cliam- 
bers,  hereditaments,  and  all  and  singular  other  the 
premises  hereby  bargained  and  sold,  or  intended 
so  to  be,  with  the  appurtenances,  unto  the  said 
W.  L.  his  executors,  administrators,  and  as- 
signs, from  the  day  next  before  the  day  of  the 
date  of  these  presents,  for  the  term  or  time  of  one 
whole  year  thence  next  ensuing,  and  fully  to  be 
complete  and  ended,  yielding  uiul  paying  tlicrc- 
fore  unto  the  said  W.  B.  liis  heirs  or  assigns,  the 
rent    of  one  pepper-corn,   on   the  last  day  of    the 
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said  term,  if  the  same  rent  should  be  lawfully  de- 
manded, to  the  intent  and  purpose  that  by  virtue 
of  these  presents,  and  by  force  of  the  statute  made 
for  transferring  uses  into  possession,  the  said 
W.  L.  may  be  in  the  actual  possession  of  all 
and  singular  the  chambers  and  hereditaments, 
hereby  bargained  and  sold,  or  intended  so  to  be, 
with  the  appurtenances,  and  be  thereby  enabled 
to  accept  and  take  a  grant  and  release  of  the  re- 
version and  inheritance  of  the  same  premises,  to 
him,  his  heirs  and  assigns,  in  such  manner  and 
form  as  shall  be  expressed  in  and  by  an  indenture 
intended  to  bear  date  on  the  day  next  after  the  day 
of  the  date,  and  executed  after  the  execution  of 
these  presents,  and  to  be  made  between  the  said 
W.  B.  of  the  one  part,  and  the  said  W.  L.  of  the 
other  part.     IN  WITNESS,  &c. 


In  a  conveyance  to  uses,  change  the  form  thus : 
To  such  uses,  upon  such  trusts,  and  for  such 
ends,  intents  and  purposes,  as  shall  be  declared 
thereof,  in  or  by  a  certain  indenture  of  release 
already  prepared,  and  to  be  executed  after  the 
execution  of  these  presents,  the  said  indenture 
of  release  being  made  or  expressed,  or  intended 
to  be  made  between  of  the  first  part; 

of  the  second  part ;  of  the  third 

part,  &c.  &c.     IN  WITNESS,  &c. 


Different  forms  of  Releases  will  be  found  in  the 
first  volume  :  superseding  the  necessity  of  inserting 
other  Forms  of  Releases  in  this  Volume. 
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FORM  IX. 


Feoffment  with  Covenant  to  levy  a  Fine,  and  Let- 
tei^  of  Attorney  to  r^eceive,  and  Letter  of  Attorney 
to  give  Livery. 

THIS  INDENTURE,  of  five  parts,  &c.  made 
Between  J.  L.  of,  &c.  and  Sarah  his  wife,  of  the 
first  part ;  G.  S.  of,  &c.  and  Frances  his  wife,  of 
the  second  part;  T.  L.  of,  &c.  of  the  third  part; 
the  Rev.  J.  F.  of,  &c.  and  B.  W.  of,  &c.  of  the 
fourth  part;  and  J.  A.  of,  &c.  and  W.  W.  of,  &c. 
of  the  fifth  part.  Whereas  the  said  J.  L.  is  seised 
to  him  and  his  heirs,  in  fee-simple  (subject  to  the 
title  of  dower  of  the  said  Sarah  his  wife,)  of  five 
eighth  parts  of  the  manor,  messuages,  lands,  and 
hereditaments,  hereinafter  described,  and  also  en- 
feoffed, or  otherwise  assured,  or  intended  so  to  be ; 
and  the  said  G.  S.  is  seised  to  him  and  his  heirs,  in 
fee-simple  (subject  to  the  title  of  dower  of  the  said 
Frances  his  wife,)  of  the  remaining  three  eighths  of 
the  same  manor,  messuages,  lands,  and  heredita- 
ments. And  whereas  the  said  manor,  mes- 
suages, lands,  and  hereditaments,  have  been  late- 
ly sold  in  lots,  to  several  persons;  and  for  the 
purpose  of  bringing  the  evidence  of  tide  to  the 
same    manor    and    hereditaments    into    a    narrow 
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compass,  and  for  extinguishing  all  dower,  right 
and  title  of  dower  of  the  said  Sarah  L.  and  Fran- 
ces L.  it  hath  been  advised,  determined,  and 
agreed  that  a  feoffment  should  be  made,  and  a 
fine  levied,  of  the  same  manor  and  hereditaments. 
Now  THIS  INDENTURE  WITNESSETH,  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration 
of  ten  shillings  of  lawful  money,  current  in  Great 
Britain,  to  each  of  them  the  said  J.  L.  and  Sarah 
his  wife,  G.  L.  and  Finances  his  wife,  well  and 
truly  paid  by  the  said  T.  L.  immediately  before 
the  execution  of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  they  the  said  J.  L. 
and  Sarah  his  wife,  G.  S.  and  Frances  his  wife, 
according  to  their  respective  shares,  estates  and  in- 
terests in  the  said  manor  and  hereditaments. 
Have,  and  each  and  every  of  them,  hath  given, 
granted,  and  enfeoffed,  and  by  these  presents,  Do 
and  each  and  every  of  them  Doth  give,  grant, 
and  enfeoff,  unto  the  said  T.  L.  his  heirs  and  as- 
signs for  ever,  all,  &c.  [parcels  and  general  words'] 
and  the  reversion,  &c.  and  all  the  estate ;  To 
HAVE  AND  TO  HOLD  the  Said  manor,  messuages, 
lands,  hereditaments,  and  all  and  singular  other 
the  premises  hereby  granted  and  enfeoffed,  or 
otherwise  assured,  or  intended  so  to  be,  and  every 
part  and  parcel  of  the  same,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto 
the  said  T.  L.  his  heirs  and  assigns  for  ever,  to 
the  use  of  the  said  T.  L.  his  heirs  and  assigns 
for  ever,  upon  the  trusts  hereinafter  expressed 
and  declared,  of  and  concerning  the  same,  (that 
is  to  say)  as,  to,  for,  and  concerning  those  five  un- 
divided eighth  parts  thereof,  now  or  late  of  the 
said   J.    L.    (the   whole   in   eight   equal  parts    or 
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shares  to  be  divided,)  in  trust  for  the  said  J.  L. 
his  heirs  and  assigns  for  ever,  and  as,  to,  for,  and 
concerning  the  remaining  three  undivided  eighth 
parts  thereof,  (the  whole  in  eight  equal  parts  to 
be  divided,)  in  trust  for  the  said  G.  S.  his  heirs 
and  assioT'ns  for  ever :  And  the  said  ,7.  L.  doth 
hereby  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  as  far  as  relates  to  and  concerns 
the  five  eighth  parts  of  the  said  J.  L.  of  and  in 
the  said  manor,  messuages,  lands,  and  heredita- 
ments, hereby  granted  and  enfeoffed,  or  otherwise 
assured,  or  intended  so  to  be,  and  the  acts,  deeds, 
and  defaults  of  himself  and  his  said  wife,  relating 
thereto,  and  the  said  (?.  S.  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators, 
and  as  far  as  relates  to  and  concerns  the  said 
three  eighth  parts  of  the  said  G.  S.  of  and  in  the 
said  manor,  messuages,  lands,  and  hereditaments 
hereby  granted  and  enfeoffed,  or  otherwise  assur- 
ed, or  intended  so  to  be,  and  the  acts,  deeds,  and 
defaults  of  himself,  and  his  said  wife,  relating 
thereto,  covenant  and  agree  with  the  said 
his  heirs  and  assigns,  in  manner  following,  that  is 
to  say,  that  they  the  said  /.  L.  and  Sarah  his  wife, 
and  G.  S.  and  Frances  his  wife,  shall  and  )vill,  at 
the  proper  costs  and  charges  of  the  said  J.  L.  and 
G.  S.  in  or  as  of  term  now  last  past,  or  before 

the  end  of  term  now  next  ensuing,  or  in  or  as 

of  some  other  subsequent  term,  acknowledge  and 
levy  unto  the  said  T.  L.  and  his  heirs,  before  his 
Majesty's  Justices  of  the  court  of  Common 
Pleas,  at  Westminster,  one  or  more  fine  or  fines 
sur  conuzance  dc  droit  come  ceo,  fy.  with  procla- 
mations to  be  thereupon  had  and  made  according 
to  the   form  of  the  statutes  in  that  case   made  and 
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provided,  and  the  usual  course  of  fines  in  such 
cases  used  of  the  said  manor,  messuages,  lands, 
and  hereditaments,  hereby  granted  and  enfeoffed, 
or  otherwise  assured,  or  intended  so  to  be,  with 
the  rights,  royalties,  members,  and  appurtenances, 
by  the  names  and  descriptions  of 


or,  by  such  other  apt  and  convenient  names, 
number  of  messuages  and  acres,  quantities,  qua- 
lities, and  other  descriptions,  to  comprise  the 
same,  as  by  the  said  T.  L.  his  heirs  or  assigns, 
or  his  or  their  counsel  in  the  law  shall  be  reason- 
ably advised,  or  devised  and  required.  And 
it  is  hereby  granted,  declared,  and  agreed  by  and 
between  all  the  said  parties  to  these  presents,  as 
far  as  they  respectively  are  interested  in  the  pre- 
mises, and  they  hereby  severally  and  respectively 
direct  and  appoint,  that  the  fine  or  fines  to  be  so 
as  aforesaid,  or  in  any  other  manner,  or  at  any 
other  time  or  times  acknowledged  and  levied, 
and  also  all  and  every  fine  and  fines,  common  re- 
covery and  recoveries,  and  other  assurances  what- 
soever, at  any  time  or  times  heretofore,  and  to  be 
at  any  time  and  from  time  to  time  hereafter  ac- 
knowledged, levied,  suffered,  made,  and  executed 
of  the  said  manor,  messuages,  lands,  and  heredi- 
taments hereby  granted  and  enfeoffed,  or  other- 
wise assured  or  intended  so  to  be,  or  any  of  them, 
or  any  part  or  parcel  of  the  same,  either  alone 
or  jointly  with  any  other  lands,  tenements,  or 
hereditaments  whatsoever,  by  or  between  the  said 
parties  to  these  presents,  or  any  of  them,  either 
alone,  or  jointly  and  together  with  any  other  per- 


FEOFFMENT  TO  LEVY  A  FINE.  627 

son  or  persons  whomsoever,  or  to  which  they  or 
any  or  either  of  them  is  or  are,  or  shall  or  may  be 
parties  or  privies,  or  a  party  or  privy,  shall  be  and 
enure,  and  shall  be  construed,  adjudged,  expound- 
ed, decreed,  and  taken  to  be  and  enure,  and  the 
same  is  and  are,  and  was  and  were  meant  and  in- 
tended, and  is  and  are  hereby  directed  and  declared 
to  be  and  enure.  And  that  the  person  or  persons 
to  whom  the  said  fine  or  fines,  and  other  assur- 
ances respectively  have  or  hath  been,  and  shall  or 
may  be  levied,  suffered,  made,  and  executed,  shall 
stand  and  be  seised,  as,  to,  for,  and  concerning  the 
said  manor,  messuages,  lands,  and  hereditaments, 
hereby  granted  and  enfeoffed,  or  otherwise  assured 
or  intended  so  to  be,  and  every  part  and  parcel 
of  the  same,  with  their  and  every  of  their  rights, 
royalties,  members,  and  appurtenances,  to  the 
uses,  upon  the  trusts,  and  for  the  ends,  intents,  and 
purposes,  hereinbefore  limited,  expressed,  declar- 
ed, and  contained,  of  and  concerning  the  same, 
in  confirmation  of  these  presents,  and  for  giving 
more  full  and  complete  effect  to  the  same.  And 
the  said  J.  L.  and  Sarah  his  wife,  and  G.  S.  and 
Finances  his  wife,  have,  and  each  and  every  of 
them  hath  nominated,  constituted,  and  appointed, 
and  by  these  presents  do,  and  each  and  every  of 
them  doth  nominate,  constitute,  and  appoint  the 
said  to  be   their  and  each  of  their  lawful 

attorney,  for  them,  and  each,  any,  or  either  of 
them,  and  in  their,  and  each,  or  any  of  their  names 
respectively,  to  enter  into  and  take  full,  quiet, 
and  peaceable  possession  and  seisin  of  all  and  sin- 
gular the  aforesaid  manor,  messuages,  lands,  and 
hereditaments,  or  some  part  thereof,  in  the  name 
of   all    the    same    manor    and    hereditaments,  and 


•.^' 


328  APPENDIX. 

then  to  deliver  full,  peaceable,  and  quiet  possession 
and  seisin  thereof  in  the  name  of  the  whole, 
to  the  said  T.  L.  or  to  his  attorney  or  attornies 
lawfully  authorized,  according  to  the  form,  effect, 
true  intent  and  meaning  of  these  presents.  And 
the  said  T.  L.  hath  nominated,  constituted,  and 
appointed,  and  by  these  presents  doth  nominate, 
constitute,  and   appoint,  the  said  his  true 

and  lawful  attorney  for  him  and  in  his  name  and 
stead  to  receive  and  take  of  and  from  the  said 
J.  L.  and  Sarah  fiis  wife,  G.  S.  and  Frances  his 
wife,  or  any  or  either  of  them,  either  in  person  or 
by  his  or  their  attorney  or  attornies  lawfully  au- 
thorized in  that  behalf,  possession  and  seisin  of  all 
and  singular  the  said  premises,  or  of  some  part 
thereof,  in  the  name  of  all  the  same  manor  and 
hereditaments ;  and  such  possession  and  seisin  so 
taken  thereof,  To  hold  and  to  keep  to  the  use 
of  the  said  T.  L.  his  heirs  and  assigns,  according  to 
the  effect,  true  intent  and  meaning  of  these  presents. 
IN  WITNESS,  &c. 
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FORM  X. 


Form  of    Grant   of   several    attendant     Itrms    by 
way  of  Underlease. 

AND  if  IS  ALSO  WITNESSED,  that  in  fur- 
ther pursuance  of  the  said  resolutions,  and  for  car- 
rying the  same  into  effect,  and  in  consideration  of 
ten  shillings  to  each  of  them  the  said  several  par- 
ties hereto  of  the  second  and  third  parts  paid  by 
the  said  i?.  C  and  E.  J.  they  the  said  several 
persons,  parties  hereto  of  the  second  and  third 
parts,  according  to  their  several  and  respective 
estates,  rights,  and  interests,  and  at  such  request, 
and  with  such  privity,  consent,  and  approbation, 
and  testified  as  aforesaid,  do,  and  each  and  every 
of  them  doth  demise,  lease,  set,  and  to  farm  let 
Ajgito  the  said  R.  C.  and  E.  J.  their  executors,  ad- 
ministrators and  assigns,  All  such  and  so  many, 
and  such  parts  of  all  and  singular  the  castle,  ma- 
nors, or  lordships,  or  reputed  manors  or  lordships, 
messuages,  farms,  lands,  and  hereditaments  what- 
soever, comprised  in  the  said  indentures  of  lease 
and  release,  and  bargain  and  sale,  and  each  or  ei- 
ther of  them,  as  are  now  vested  in  the  said  several 
persons,  parties  hereto  of  the  second  and  third 
parts  respectively,  or  any  of  them,  for  any  term 
or    terms    of    years    in    mortgage,     for    securing 
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any  gross  sum  or  sums  of  money  and  interest  w- 
ing  to  tliem,  or  to  those  for  whom  they  arc  trus- 
tees, or  for  any  term  or  terms  for  years,  for  secur- 
ing any  annuities  to  them  respectively,  or  to  those 
for  whom  they  are  trustees,    with  their  and  every 
of  their  rights,    royalties,    members,    and    appurte- 
nances ;    To  HOLD  the  same    castle,    manors,    and 
other     hereditaments,    with    their     appurtenances, 
unto  the  said  R.  C.  and  E.  J.  their  executors,  ad- 
ministrators,   and  assigns,  henceforth  for  and  dur- 
ing the  term  or  several  terms  for  years  which  each 
of  the  said  persons   respectively,  parties  hereto  of 
the  second  and  third  parts,  hath  in  the  same  castle, 
manors,    and    hereditaments    respectively,    except 
the  last  day  of  each  of  the  same  terms  (being  an 
exception  made  to  the  intent  and  for  the  purpose 
of  preventing    the   merger   of    any    of    the    same 
terms)  Nevertheless  upon  trust  for  such  per- 
son and  persons,    and  to  and  for   such   ends,    in- 
tents, and  purposes,  and  to  be  from  time  to  time 
assigned    and   disposed   of    in    such    manner    and 
form  in  all  respects  as  the  said  L.  S.  and  L.  S.  the 
younger,  or  the  survivor  of  them,  his  heirs  or  as- 
signs, or  the  trustee  or  trustees  who  from  time  to 
time  shall   be  substituted  in  his  or  their  place  o, 
stead  shall  direct  and  appoint ;  and  that  the  sai 
L.  S.  and  L.  S.  the  younger,  and  the  survivor  of 
them,    his    heirs    or    assigns,    shall    from    time    to 
time,    and    at    all   times   during    the   continuance 
of  the  same  several  and  respective  terms,  and  in 
the    mean   time,     and    until    such    assignment   or 
assionments   shall  be  made,    be   interested   in  and 
have  the  direction  of  the  same  terms  respectively 
upon,   under,   and  subject  to  the  same  or  the  like 
trusts,  and  for  the  same  or  the  like  ends,  intents, 
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and  purposes,  in  all  respects,  as  are  hereinbefore 
expressed  and  declaimed  concerning  the  inherit- 
ance of  the  said  hereditaments  and  premises,  or 
as  near  thereto  as  may  be,  and  the  circnmstances 
of  tlie  case  and  the  nature  of  the  tenure  or  estate, 
and  the  rights  of  the  persons  beneficially  interest- 
ed will  admit:  and  (subject  thereto)  Upon  this 
FURTHER  TRUST,  that  the  said  R.  C.  and  E.  J. 
and  the  survivor  of  them,  his  executors,  admini- 
strators, and  assigns,  do  and  shall  assign  the  said 
castle,  manors,  hereditaments,  and  premises,  for 
all  the  then  residue  of  the  several  and  respective 
terms  hereby  demised  therein,  unto  such  person 
and  persons,  and  for  such  ends,  intents,  and  pur- 
poses, as  the  said  C  Lord  C.  and  J.  E.  A.  or  the 
survivor  of  them,  his  heirs  or  assigns,  or  the  trus- 
tee or  trustees  for  the  time  beina:  of  the  said 
recited  indentures  of  release  and  bargain  and  sale, 
shall  direct  or  appoint.     There  followed, 

A  covenant  from  each  of  them  the  said  several 
parties  thereto  of  the  second  and  third  parts  se- 
verally, separately,  and  apart  from  the  others  of 
them  that  he  had  not  done  any  act  to  encumber. 
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Page. 
ACTION   of  debt  or  covenant  is  not  maintainable  by  the 

original  lessor  against  an  under-lessee      -         -         -  127 
A  right  of  action  is  releasable,  and  not  by  the  common 
law  transferable    -------  269 

AGREEMENT.  "  It  depends  on  the  intention  of  the  parties 
whether  an  instrument  shall  operate  as  an  agreement 
or  as  a  lease  .__---  174,   i^y 

When  there  are  words  of  demise  in  the  present  tense  the 
instrument  will  be  a  lease       -         -         -         -         -  178 

ALIEN  may  stand  seised  to  an  use,  but  such  use  will  be  void 

as  against  the  crown       -----  247,  259 

An  alien  may  be  a  cestui  que  use  for  the  benefit  of  the 
crown  .-..---  263,  379 

ANCIENT  DEMESNE.     Lands  of  the  tenure  of  ancient 

demesne  may  become  frank-fee  by  fine,  &c.  <k.c.         -  100 
With  the  distinctions  ------     ib. 

ANNUITY.     A  personal  annuity  in  fee  cannot  be  created 

without  a  lien  binding  the  heirs       -         -         -         -  469 

APPORTIONMENT.    Form  granting  an  apportionment  of 

rent  in  a  release    -------  464 

ASSIGNEE  AND  ASSIGNMENT.     Assignee  of  a  term 

may  be  a  releasee  -  -         -         -         -         -  347 

An  instrument  purporting  to  be  a  lease  operates  as  an 
assignment  when   it   transfers  all  the  estate  of  the 
termor  -         -         -         -         -         -         -         -l'24 

And' operates  as  an  under-lease  when  it  leaves  a  rever- 
sion in  the  termor,  though  for  an  hour,  &c.       -         -   125 
The  estate  of  an  under-lessee  is  not  capable  of  enlarge- 
ment by  release  from  the  original  lessor,  while  the 
original  lessee's  estate  is  continuing  -         "         -  127 

Of  grants  of  attendant  terms  by  under-lease  -         -  129 

ATTAINTED  PERSON  may  stand  seised  to  an  use  -  246 

Such  use  will  be  void  as  against  the  crown  or  the  lord  -  247 
The  cestui  que  use  will  bo  entitled  to  hold  the  land  till 
olhce  found  --------  259 
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ATTAINTED  PERSON— continued. 

j|B|L  May  alien  after  crime  committed  and  before  attainder  as 
^^^      against  the  lord  claiming  by  escheat        -         .         .  260 
But  not  as  against  the  lord  claiming  the  benefit  of  for- 
feiture -         -''■'-         .         -         -         .         -     ib. 
In  case  of  attainder  for  treason  there  is  forfeiture,  and 
the  forfeiture  relates  to  the  time  of  the  crime  com- 
mitted --------     ib. 

He  may  be  a  cestui  que  use        -         .         _         -         .  263 
After  attainder  he  may  bar  an  estate-tail  and  remainders 
over    ------         ---ib. 

ATTENDANT  TERMS.     When  there  is  an  under-lease, 
and  it  is  purchased  by  the  owner  of  the  inheritance 
in  the  name  of  a  trustee,  it  will  not  attend  the  inherit- 
ance without  express  declaration. 
Under-leases  by  the  trustees  of  these  terms  frequently 
convenient  -  -  -  -  -  ••  -  -127 

Cautions  to  be  observed  in  this  mode  of  practice  -         -  129 
ATTORNEY  to  give  or  receive  livery  may  be  appointed  by 

indenture,  although  not  a  party  to  it         -         -         -  400 
Livery  of  an  infant  by  attorney  is  void. 
ATTORNMENT  was  necessary  at  common  law  on  a  grant 

of  a  remainder  or  reversion,  or  of  services        -         -  210 
AVOIDANCE.     See  Estate  of  Free/iold,  Leases  for  Years, 
Condition. 

B. 

BARGAIN  AND  SALE. 

A  lease  for  years  by  words  of  demise  may  operate  as 
a  bargain  and  sale  when  there  is  a  consideration  of 
money  or  money's  worth         -         -         .         .  225^  233 

Inquiry  whether  a  bargain  and  sale  by  a  corporation  is 
good    -         -         - 234,  253 

By  a  corporation  sole  during  the  continuance  in  office  of 
the  bargainor  -..-..  253,  258 

By  tenant  in  tail  passes  a  base  fee  voidable  only,  and  not 
void  as  against  the  issue         -         -         _         -         .  264 

Money  or  money's  worth  is  necessary  to  support  a  bar- 
gain and  sale         ......_  -^-^g 

Words  of  conveyance  will  be  sufficient  in  a  bargain  and 
sale     -         -         -         - 377 

Uses  declared  upon  a  bargain  and  sale  of  an  use  are 
mere  trusts  -         -         -         -         ^         -         .         -  482 

On  a  bargain  and  sale  in  execution  of  a  cGmnion-law 
authority,  uses  may  be  declared       -         .         .         .  ^83 

Uses  may  also  be  declared  in  a  bargain  and  sale  of  the  WfC 

seisin  passing  by  a  recovery  thereby  agreed  to  be  suf- 
fered   --------         -i[j 

BARON  AND  FEME.     See  Husband  and  Wife. 
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c. 

CESTUI  QUE  TRUST  is  not  liable  to  a  distress  by  his  '„. 

trustee  for  rent,  unless  he  occupies  luider  an  express  viT 

agreement  with  his  trustee      -         -         -         -  289,  290 

The  estate  of  a  cestui  que   trust  may  be  enlarged  by 

a  release  from  his  trustee         -         -         _         .  289,  303 

Joining  in  a  conveyance  by  lease  and  release  is  not  con- 
sidered a  necessary  party  to  the  lease  for  a  year         -  367 

The  practice  is  to  make  him  a  party   -         -         -         -  308 

CHILD  UNBORN  cannot  take  the  first  estate  in  a  grant 

at  common  law     ----«--  47  r, 

But  may  under  a  limitation  of  uses,  or  a  devise  by  will       ib. 
CHURCHWARDENS,  incapable  of  bcmg  grantees  in  that 

character     -         -         -         -         -         -         -         -378 

COMMONERS  of  a  waste  incapable  of  being  grantees  in 

that  character       -         -         -         -         -         -         -378 

CONDITION.     No  advantage  can  be  taken  of  a  condition 

by  any  one  besides  the  grantor  or  his  representatives     201 

A  condition  not  to  assign  in  a  lease  to  A.  and  his  assigns 
is  repugnant  -         -         -         -         -         -         -195 

But  otherwise  of  a  condition  not  to  assign  to  a  particular 
person,  or  without  consent,  tScc.        _         ..  -         .     ib. 

A  condition  not  to  assign  does  not  extend  to  an  under- 
lease   --------    127,    ir)'2 

If  waved  in  one  instance  by  an  assignment  with  license, 
is  dispensed  with  entirely        -         -         -         -         -   198 

A  new  defeazance  may  be  annexed  to  an  assigmaent  of 
a  term  of  years  to  protect  the  reversioner  -         -199 

An  execution  sued  fraudulently  to  alien  will  be  a  breach 
of  a  condition  not  to  assign     -         -         -         -         -    194 

Difference  between  conditions  in  leases  giving  a  right  of 
entry,  and  conditions  avoiding  the  lease   -         -         -   195 

A  dispensation  with  any  part  of  a  condition  is  a  dispen- 
sation with  the  condition  entirely    -         -         -         -   197 

Observations  on  the  different  forms  of  conditions  in 
leases  and  mortgages     -         -         -         -         -         -  199 

A  condition  binds  the  remainder-man  entering  by  force 
of  the  remainder,  although  not  a  party  to  the  deed     -  412 

See  Defeazance. 
CONFIRMATION.     A  release  from  disseisee  to  lessee  of 

disseisor  may  operate  as  a  confirmation    -         -         -  351 

The  effect  of  a  confirmation  by  the  reversioner  of  a  lease 
for  years  by  tenant  for  life  is  to  make  the  term  abso- 
lute    - 134 

CONSIDERATION  in  a  deed  unnecessary  at  common  law  420 

Is  not  an  essential  part  of  a  declaration  of  uses    -         -     78 

Useful  to  support  the  deed  against  creditors  -         -     ib. 

Money  or  money's  worth  is  necessary  to  support  a  bar- 
gain and  sale  of  an  use  ....         -  373 
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CONSIDERATION— to«^i;?«e</. 

DilYcrent  forms  of  stating  the  consideration  in  a  release     421 
Inquiry  whellicr  in  the  absence  of  a  consideration  in 

a  release  the  use  will  result  to  the  releasor         -         -  486 

Every  gift  of  a  particular  estate  implies  a  consideration   487 

No  resulting  use  will  arise  from  its  absence  -  :       -         -     ib. 

There  may  be  a  resulting  trust  upon  the  assignment  of 

the  particular  estate  in  the  absence  of  a  consideration    488 

CONTINGENT  INTERESTS  may  be  bound  in  equity  by 

contract  for  valuable  consideration  _         ,         -  269 

Wria:ht  v.  Wright,  i  Ves.  409,  is  in  point. 

But  are  not  assignable  at  law      -         -         -         -         -     ib. 

Of  the  legal  ownership  cannot  be  released  by  way  of 
enlargement  of  estate    ••         -         -         -         -         -  268 

B^  may  by  way  of  mitter  Ic  droit,  or  extinguishment    -     ib. 

May  be  bound  by  estoppel  -         -         -         -         -     ib. 

Are  devisable -  269 

Exceptions  to  this  rule,  as  a  gift  to  the  survivor,  &c.     -  270 

CONTINGENT  REMAINDERS  may  be  destroyed  by 
a  release  from  the  reversioner  or  remainder-man  to 
the  particular  tenant  merging  his  estate  which  sup- 
ported the  contingent  remainders     -         -         -  -  342 

The  destruction  of  contingent  remainders  by  the  merger, 
&c.  of  the  particular  estate,  is  confined  to  legal  inte- 
rests     343 

CONVEYANCES  TO  USES  to  be  perfected  by  fines  or 
recoveries  may  vest  the  estate  before  the  fine  is 
levied,  &c.   -         -         -         -         -         -         -         4>46 

Under  a  conveyance  to  the  intent  to  suftcr  a  recovery  or 
levy  a  fine,  the  uses  are  executory  only  till  recovery 
suftered,  &c.  -         -         -         -         -         -        5,  46 

The  uses  declared  of  the  recovery,  &c.  may  be  varied 
with  the  consent  of  all  persons  concerned  in  interest  45,  49 
COPARCENER.      A  coparcener  may  release  in  enlarge- 
ment of  the  estate  of  a  lessee,  &c.  holding  under  him    271 

A  COPYHOLDER  has  an  estate  capable  of  enlargement  by 

release         --------  2^4 

CORPORATION.     An  aggregate  corporation  cannot  make 

a  lease  without  deed  -         -         -         -         -         163 

May  be  a  cestui  que  use        -----         o^^ 

It  is  said  it  can  give  an  use,  but  cannot  stand  seised  to 
an  use  --------  '^<^<i 

When  a  corporation  conveys  by  lease  and  release  the 
Ml  practice  is  to  complete  the  lease  by  entry     234,  253,  258 

^     They  generally  convey  by  feoffment    -         -         -         -  372 

COVENANTS.  No  persons  except  representatives  and 
assignees  can  take  the  benefit  of  or  lie  bound  by 
a  covenant,  unless  named  as  a  party,  wiien  llie  deed 
is  expressed  to  be  nuule  between  |)Uities   -  -  -  397 

M  M  4 
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COVEl^AWVS— continued. 

One  who  is  no  party  to  the  deed  may  be  bound  if  he 
seal  the  deed,  and  the  deed  is  poll  or  not  between 
parties  ...-.-_-.  ^j.^ 

A  grantee  entering  and  agreeing  to  a  grant  by  deed  con- 
taining covenants,  is  bound  by  inherent  covenants, 
although  he  never  executed  the  deed         -         -         -  415 

A  covenant  by  tenant  in  tail  does  not  bind  the  issue       -     9-2 

Cautions  required  in  the  framing  of  covenants  for  the 
acts  of  strangers  or  infants  when  adult     -         -         -     89 

A  covenant  to  stand  seised  by  tenant  in  tail  is  good,  if 
the  use  may  arise  in  his  life-time    ...         -  265 
COVENANT.     The  form  by  which  a  husband  covenants 

for  liimself  and  his  wife  is  inaccurate        -         -         -     83 

Whether  the  wife  sliall  be  bound  in  equity  by  a  covenant 
to  levy  a  fine  entered  into  by  the  husband  with  her 
consent         --.__. --84 

A  feme  covert  may  be  a  covenantee  where  the  covenant 
is  entered  into  by  any  other  person  than  her  husband      90 

Covenants  for  title  in  leases  by  tenant  in  tail  should  be 
restricted  to  the  interest  of  tlie  lessor        -         -         -   132 

Different  forms  for  the  lien  part  of  covenants  -         -     82 

General  observations  on  covenants  in  leases  -  -  204 

COVENANT  TO  STAND  SEISED  must  operate  on  the 
seisin  in  the  covenantor 

One  man  cannot  covenant  that  another  shall  stand  seised 
to  uses         -         -         -         -         -         -         «^-48i 

A  covenant  by  tenant  in  tail  to  uses  to  commenc^after 
his  death  will  be  inoperative  -----  265 
COVENANT  TO  LEVY  A  FINE.     Parts  in  the  form  of     79 

1 .  Of  the  cd^enantor         -  -         -         -         -         -     80 

2.  Of  the  person  v;ilh  whom  the  covenant  is  to  be 
entered  into  --_-_-.     go 

3.  Of  the  person  by  whom  the  fine  is  to  be  levied  -     91 

4.  Of  the  time  within  which  it  is  to  be  levied       -         -     92 

5.  Of  the  person  to  whom  it  is  to  be  levied  -         -     94 

6.  In  what  court  and  at  whose  expense  and  request    98,   104 

7.  Of  tlje  i)arcel3        -         --         -         -         -         -106 

8.  Whether  with  proclamations  -         -         -         -   109 

D. 
DATE.     See  Deed. 

Observations  on  the  mode  of  dating  the  lease  and  re- 
lease.    The  lease  and  release  may  be  dated  on  the 

same  day 361,  363,  386 

The  date  of  a  deed  is  not  conclusive  evidence  of  the  time 
of  execution  -------  365 

A  deed  may  be  dated  or  executed  on  a  Sunday  without 
prejudice      --------  362 

DAY  OF  THE  DATE  is   excluKive   or  inclusive,   as   the 

intention  may  require    ------  387 


INDEX.  537 

■■^. 

Page, 
DECLARATION  OF  THE  USES  OF  A  FINE  already 

levied,  whether  it  must  be  by  deed  indented      -       ,^^/4i  '  -^^   - 

DECLARATION  OF  USES Tio 

Observations  on  the  form  of  in  a  release  -  -  -  4-73 
DEED  executed  on  a^Suiidai/  is  binding  -  -  -  -  262 
DEED-POLL.     Every  person  is  a  party  to  a  deed-poll  who 

is  named  actively  or  passively  -         -         -  2^4.,  412 

DEEDS.  Separate  deeds  may  be  on  the  same  parchment  -  417 
Observations  on  the  clause  granting  the  deeds  -  -  466 
Several  deeds  may  be  parts  of  the  same  assurance  -     24 

Deeds  of  conveyance  to  uses,  to  be  perfected  by  subse- 
quent fines  or  recoveries,  operate  of  themselves  as 
conveyances  -.--...4 

See  Uses. 

DEEDS  TO  LEAD  THE  USES  of  fines  or  recoveries  do 
not  pass  any  estate  of  themselves,  they  are  only  direc- 
tory until  fine  levied,  iScc.        -         -         -         -    2,  7,   11 

Are  part  of  the  same  assurance  with  the  fine  or  recovery       3 

Of  the  general  rules  which  govern  them       -         -         -       7 

Where  a  fine  is  levied  conformably  to  all  the  circum- 
stances of  an  agreement,  no  inferior  evidence  can  be 
received  that  the  fine  was  levied  to  other  uses      7,  11,   13 

But  the  uses  declared  upon  such  deed  may  be  varied  by 
deed,  subsequent  and  before  the  fine,  &c.  -  -         -      14 

But  not  after  the  fine,  i^cc.  -         -         -         -         -     19 

Whether  the  concurrence  of  all  the  parties  to  the  deed 
though  not  concerned  in  interest,  is  necessary  to  such 
variation      -         --         -         -         -         -         "I5 

If  the  deed  be  not  pursued  in  all  its  circumstances  by  the 
fine,  &c.  inferior'' evidence  may  be  admitted  that  the 
uses  were  varied  by  subsequent  agreement  -         8,  21 

Parol  evidence  of  such  variation  cannot  be  received  since 
the  statute  of  frauds        -         -         -         -         -         -     2 1 

Although  all  the  circumstances  of  the  deed  be  not  pur- 
sued, the  deed  shall  govern  the  fine,  if  no  subsequent 
agreement  can  be  proved         -         -         -         -         8,  23 

A  deed  leading  the  uses  of  a  fine,  need  not  be  executed 
by  the  conuzee,  though  it  is  advisable  that  he  should 
execute         -------         .gy 

See  Uses. 

DEEDS  TO   DECLARE   THE  USES   of  fines   already 
levied,  and  recoveries  already  sullered,  operate  on  the 
seisin  of  the  conuzee  or  recoveror,  not  on  the  result- 
""iJl  V-  in?  I'se  of  the  owner       ------       4 

'/'.^  Whether  they  must  of  necessity  be  indented  -         -     41 

Cannot  control  uses  declared  precedent    or    contempo- 
^^  raucous  lo  tlie  fine  or  recovery         -         -         -         -     42 

wTor  affect  any  estate  conveyed  out  of  the  resulting  use 
of  the  owner  in  the  mean  time         -         -         -         -     ib. 
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DEEDS    TO  DECLARE  THE  VSES— continued. 

Must  be  made  during  the  life  and  ownership  of  the  per- 
sons levying  the  fine  or  suffering  the  recovery   -       26,42 
Ought  to  be  exeeuted  by  the  conuzee  -         -         -         -     67 
Such  execution  is  not  essential,  though  highly  advisable     ib. 

Of  the  Parts  of  a  Deed  (f  Uses. 

1.  The  denomination  or  style  of  the  deed     -         -         -  71 

2.  The  dale     -         -         - 72 

3.  The  parties           -- 73 

4.  The  recitals         -         --         -         -         -         -74 

5.  The  testatum  clause      ------  76 

6.  The  agreement  to  levy  the  fine  oi"  recovery      -         -  78 

7.  The  declaration  of  uses          -         -         -         -         -  1 1 1 
See  Condition. 

DEFEASANCE  of  an  estate  of  freehold,  must  be  either  by 
a  condition  in  the  deed  creating  the  estate,  or  by 
a  deed  executed  at  the  same  time     -         -         -   166,  199 

Of  a  term  of  years  may  be  by  deed  executed  at  any  time 
after  the  creation  of  the  term  -         -         -  167,  199 

Partakes  in  some  degree  of  the  nature  of  a  surrender     -  203 
See  Condition. 

DESCENT.  How  the  descent  of  a  fee-simple  acquired  by 
tenant  in  tail  by  descent,  under  a  gift  to  his  father 
and  mother,  is  to  be  regulated  -         -         -         -  283 

A  rent  reserved  on  a  grant  in  fee,  made  by  a  person 
seised  ex  parte  materna,  will,  as  a  new  acquisition, 
descend  to  his  heirs  generally  -         -         -         -  188 

DESCRIPTION.     The  effect  of  an  uncertain  or  erroneous 

one  upon  the  grant         -         '  a      "         '         '  449>  45^ 
See  Farcels.  <'j 

DISCONTINUANCE.     A  conveyance  by  lease  and  release 

cannot  effect  a  discontinuance  of  seisin      -         -  236,  238 

DISSEISEE.     He  cannot  convey  by  lease  and  release,  or 

any  other  mode    ------  264,  268 

He  may  release  by  way  of  initter  h  droit     -         -         -  269 

DISSEISIN.     Circumstances  under  which  it  must  be  made 

to  be  confined  to  a  disseisin  of  a  particular  estate        -  323 
Of  a  tenant  for  life,  unless  confined  to  a  claim  of  his 
estate,  is  a  disseisin  of  the  reversioner      -         -         -317 

DISPOSSESSION  of  a  tenant  for  years  is  not  necessarily 
a  disseisin  of  the  reversioner,  it  may  be  confined  to 

the  tenancy  for  years -S^? 

So  of  tenant  for  life  -------     ib. 

Or  of  any  other  particular  tenant         -         -         -  321 

A  person  entering  claiming  under  a  void  feoffment  or 
grant  is  considered  as  entering  by  disseisin        -  3i<^ 
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DISSEISOR  of  feofl'ee  to  uses  is  not  bound  by  the  uses         -  0,62 
A  disseisor  can  release  to  the  disseisee  .         -         -  269 

A  disseisor  of  a  particular  estate  may  become  tenant  by 

acceptance  of  rent  by  the  reversioner        _         -         -  323 
After  such  acknowledgment  of  his  tenancy  he  is  capable 
of  a  release  from  the  reversioner  in  enlai^ement  of  his 
estate. 

DISTRESS  cannot  be  made  upon  a  cestui  que  trust  unless 
he  occupies  utider  an  express  contract  with  his  trus- 
tee        289,  290 

E. 

EQUITABLE  ESTATES  may  be  transferred  without  livery 
or  a  lease  as  a  foundation  for  a  release.  Wright  v. 
Wright^  1  Ves.  409       ---.-.  369 

ESTATES  OF  FREEHOLD  cannot  be  confirmed  for  a  part 

of  the  time  only,  though  a  term  of  years  may  -         -   164 

A  defeazance  of  an  estate  of  freehold  must,  at  the 
common  law,  be  either  by  a  condition  in  the  deed 
creating  the  estate,  or  by  deed  executed  at  the  same 
time       ------  46,   1665   169,  476 

An  estate  of  freehold  cannot  at  common  law  be  made  to 
cease  by  condition  without  entry      -  -         _  167,   197 

A  dilferent  rule  prevails  in  limitations  to  uses  and  exe- 
cutory devises        .         .         .         -         .  168,  197,  476 

An  avoidance  of  an  estate  of  freehold  must,  at  the  com- 
mon law,  be  ?'?«  ^0^0  if  at  all     -         -         -         -         -  1G7 

In  limitations  of  use  and  executory  devises  there  may  be 
a  partial  avoidance         -         _         -         .         _   iQ"-]^  477 

A  remainder  for  life  to  a  person  not  in  esse  will  be  good    153 

It  is  doubtful  whether  an  estate  may  be  made  to  one  for 
his  own  life  and  the  life  of  another  not  in  esse    -  153,   154 

An  estate  for  the  successive  lives  of  persons  unborn  is 
bad,  as  tending  to  a  perpetuity         -         -         -         -     ib. 

An  estate  to  A.  and  his  executors  for  years,  if  he  and  his 
heirs  shallso  long  continue,  is  good  -         .         .   155 

An  estate  m  fee  determinable  or  defeasible  is  not  capa- 
ble of  enlargement  by  release,  but  the  determinable 
quality  may  be  discharged  by  a  release  of  the  pos- 
sibility -         -         -         -         -         -         -         -471 

An  estate-tail  may  be  enlarged  by  the  release  of  the 
reversioner  or  remainder-man  -         .         -         -  07^ 

The  estate-tail  will  not  bo  absolutely  merged  by  the 
accession  of  the  fee        -----         -  286 

An  estate  for  years  may  be  acquired  by  adverse  claim, 
but  cannot  be  created  by  disseisin    -  -         -         -  322 

When  an  estate  pur  autre  vie  is  limited  to  the  heirs, 
executors,  administrators,  and  assigns  of  the  grantee, 
it  will  descend  to  the  heir       -----  469 
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ESTATES  OF  FREEHOLD— con^;««et/. 

It  is  not  necessary  on  an  assignment  to  name  either 
heirs  or  executors  in  order  that  all  the  estate  should 
pass    -----..--  469 

Estates  of  freehold  must  be  limited  to  take  effect  imme- 
diately .---.---   /^>jo 

Except  in  conveyances  to  uses  and  wills,  and  in  things 
created  dc  novo      -------  4175 

ESTOPPEL.     A  lease  may  be  binding  by  estoppel     -  136,   148 
So  may  a  fine  -         -         -         -         -         -         -137 

An  estoppel  must  be  mutual 139 

Who  may  may  make  estoppels  -         -         -    268,  269,  271 

EVIDENCE.     Parol  evidence  is  inadmissible  to  vary  the 
uses  of  a  fine,  although  the  fine  may  not  have  fol- 
lowed the  circumstances  of  the  deed  declaring  the  uses     2i 
But  written   evidence  may  be   received  in  such  case, 
although  not  by  deed      -         -         -         -         -         8,  21 

EXCEPTIONS.     See  Deeds. 

EXECUTION.     See  Sunday,  Condition,  Deed,  Lease  and 
Release. 
Of  a  deed  on  a  Sunday  does  not  invalidate  the  deed       -  362 
Of  the   order  of  the  execution  of  tke  lease  and   re- 
lease   242,  364,  386 

EXECUTOR  possessed  of  a  term  in  right  of  his  testator  is 

capable  of  a  release  in  enlargement  of  his  estate         -  331 
A  freehold  lease  limited  to  heirs  and  executors  will  be- 
long to  the  heirs  -------  469 

EXPECTANCIES.     See  Heirs. 

May  be  bound  by  estoppel  -         -         -         -         -  271 

And  by  contract  in  equity  -         -         -         -         -     ib. 

EXTINGUISHi\IENT.     See  Descent. 

A  possibility  under  an  executory  devise  is  not  extin- 
guished by  descending  upon  the  person  seised  of  the 
land  subject  to  that  executory  devise         -         _         .  278 

The  principles  of  this  doctrine  examined    ^        -         -    ib. 


FEE.     One  fee  may  be  expectant  on  another  in  the  case  of 

a  fee  after  an  estate-tail  changed  into  a  base  fee   275,  472 

A  base  fee  derived  from  an  estate-tail  may  be  enlarged 
by  a  release  from  the  owner  of  the  fee  expectant  on 
the  estate-tail        -.-...  277,  472 

A  determinable  fee  may  be  discharged  of  its  determin- 
able quality  by  release  of  the  right  -         -         -  274,  471 

It  cannot  be  enlarged  in  point  of  estate         -         -         -     ib. 

FELONY.     See  Attainted  Person. 
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FEME  COVERT  may  take  the  benefit  of  a  covenant  when 
the  covenant  is  entered  into  by  any  other  person  than 
her  husband  -._-_.. 

Whether  she  shall  be  bound  by  consenting  in  a  cove- 
nant by  the  husband  to  levy  a  fine  -         -         -         -     84 

See  Husband. 

FEOFFMENT  operates  by  liveiy  of  seisin         -         -  208,   273 

By  an  infant  is  voidable  only  when  he  makes  livery  in 
person,  is  void  when  makes  livery  by  attorney  -  249 

Nothing  passes  by  a  feofi'ment  before  livery  -         -  218 

Inconvenience  of  this  assurance. 

Feoffment  by  tenant  for  life  and  the  next  remainder- 
man, having  an  estate  of  inheritance,  is  a  rightful  con- 
veyance      -         -         -         -         -         -         -         -310 

A  person  entering  under  a  void  feoffment  is  considered 
as  a  disseisor         ---.._.     Jb^ 

A  lease  and  release  cannot  be  pleaded  as  a  feoffment     -  238 

FINE.  See  Uses.  When  no  uses  are  declared  on  a  fine  or 
recovery  the  use  will  result  to  the  former  owners 
according  to  their  ownerships  -         -  -         -     64 

Whether  it  can  be  held  to  enure  to  the  uses  of  more 
than  one  deed        -         -         -         -         -         -         9,  24 

When  levied  after  conveyance  it  must  enure  in  confir- 
mation of  that  conveyance,  and  cannot  be  declared  to 
new  uses  without  the  consent  of  all  persons  concerned 
in  interest  under  that  conveyance         -         -         _  4^^  ^^ 

Such  consent  must  be  expressed  by  matter  equally  solemn 
as  that  by  which  the  conveyance  was  made       -         -     45 

Objections  to  the  effect  of  a  fine  are  not  sustainable  by 
a  purchaser  without  evidence  or  presumption  of  de- 


fectiveness 
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A  fine  and  declaration  of  uses  is  a  sufl^cient  conveyance 

without  a  lease  and  release  -  -  -  -  -  77 
A  fine  operates  as  a  conveyance  whenever  the  conuzor 

has  a  seisin  .......     [\y^ 

A  fine  of  lands  in  ancient  demesne  levied  in  the  courts 

at  Westminster  is  voidable  by  the  lord      -         -         -     98 

But  is  good  till  avoided 98,  99 

Fine  levied  in  the  court  of  ancient  demesne  cannot  be 

proclaimed  without  a  custom  -  -  -  -  -  99 
The  effects  of  a  fine  in  ancient  demesne  -  -  -  ib. 
When  a  fine  is  levied  to  two  it  should  be  to  them  and 

the  heirs  of  one  of  them  ...         -        go,  94 

A   fine  to  bar  by  nonclaim   must  be  levied  by  or  to  a 

person  who  has  a  vested  estate  of  freehold  -  -  95 
Finos  may  operate  by  estoppel    -         -         -         -         -  137 

bee  Table  of  Contents  fur  utheT^ Particulars. 

FORFEITURE  FOR  FELONY  AND  HIGH  TREASON, 
See  Attainted  Person 
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CiRANT  was  used  at  common  law  to  pass  estates  in  rever- 
sion and  remainder  and  incorporeal  subjects  and  ser- 
vices -------..  209 

Must  be  of  an  estate  in  reversion  or  remainder,  and  not 
in  possession  -         -         -         -         -         -         -  235 

Must  be  by  deed 221 

A  release  may  operate  as  a  substantive  grant  when  it  is 

made  by  the  owner  of  a  reversion  or  remainder     332,  439 

A  grant  to  several  will  be  good  to  those  alone  who  are         , 

capable         .---.---ib. 

A  person  entering  under  a  void  grant  is  a  disseisor        -  310 

GRANTEE.     Who  may  be  a  grantee        -         -         -    378,  475 

GRANTOR  must  be  a  party  to  the  deed  ...        -  394 

H. 

HABENDUM.     Its  eftect  when  to  a  person  not  named  in 

the  grant 380 

If  inconsistent  with  the  grant  will  be  rejected       -         -  439 
If  not  absolutely  inconsistent  will  qualify  the  grant        -  440 
Its  eftect  in  qualifying  the  grant  -         -         -    146,  179 

May  vitiate  the  grant        .-----441 

Observations  on  the  form  of  the  habendum  in  leases      -  180  M 

in  leases  for  a  year        ------  385  j| 

in  releases    --------  467 

HEIRS,     A  lease  pur  autre  vie  limited  to  heirs  and  executors 

shall  devolve  to  the  heirs       -----  469 

HUSBAND  may  stand  seised  to  the  use  of  his  wife     -         -  262 
Cannot  covenant  for  himself  and  his  wife,  so  as  to  subject 
the  wife  to  an  action      ------     83 

A  husband  seised  in  right  of  his  wife  is  capable  of  a  re- 
lease in  enlargement      -         -         -         -         -         -33^ 

He  cannot  grant  to  his  wife  at  common  law  -         -  475 

But  may  through  the  medium  of  uses  -         -         -     ib. 

I. 

INFANTS.  Conveyances  by  infants  by  deed,  or  by  livery  by 
attorney,  are  void,  except  leases  at  rent ;  by  livery  in 
person  arc  voidable  only         ....    248,  249 

See  Child  unborn. 
INTEllESSE  TERMINI.     Under  a  lease  at  common  law 

the  lessee  has  only  an  intcrcsse  icnnini  till  entry         -   145 

Lease  of  a  reversion  or  remainder  in  corporeal  heredita- 
ments without  deed  operates  by  way  of  interesse  ter- 
mini   -         -         -         -         -         -         ■  "         'I49 

An  intcrcsse  termini  is  no  estate  -         -         -         -  215 

Is  no  foundation  for  a  release      ...         -         -  273 
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J. 
JOINT  TENANT  may  be  a  releasor         -         -v.     -         -271 
Words  to  negative  a  joint-tenancy  in  the  habendum       -  471 
Under  uses  several   persons   may  take  as  joint-tenants 

although  they  take  at  difl'erent  periods  -  -  .  478 
But  not  at  common  law  ..---.  477 
Questioned  by  Lord  Raymond. 

K. 

KING  OR  QUEEN  cannot  stand  seised  to  an  use      -         -  251 
Cannot  make  a  bargain  and  sale  -         -         -         -     ib. 


^#f^. 


LEASE.     Of  the  several  parts  of  this  assurance. 

1.  Of  the  style  and  date    ------  169 

2.  Of  the  parties ib, 

3.  Of  the  consideration     -         -         -         -         -         -171 

4.  Of  the  operative  words  -         -         -         -         -  172 

5.  Of  the  parcels 178 

6.  Of  the  exceptions         -         -         -         -         -         -180 

7.  Of  the  habendum  ---.,.     ib. 

8.  Of  the  reservation  or  reddendum    -         -         -         -  184 

9.  Of  the  conditions  ---_-_  190 
10.  Of  the  covenants  ------  201 

Definition  of  a  lease  -         -         -         -         -         -124 

Distinction  between  a  lease  and  an  under-lease     -         -    ib. 
A  lease  at  common  law  does  not  confer  any  estate  till 

entry  -         - ..145 

Of  leases  by  a  reversioner  .         .         -         -    144,149 

Leases  of  the  reversion  of  an  estate  for  years  without 

deed  operate  only  by  way  of  interesse  termini     -         -149 
Leases  granted  by  tenant  for  life  confirmed  by  the  rever- 
sioner, are  absolute  for  the  term      -         -         -    133,142 
And  upon  the  death  of  the  tenant  for  life  the  lessee  will 

become  the  tenant  of  the  reversioner  -  -  -  142 
By  particulor  tenant  and  reversioner  -  -  -  -  ib. 
By  corporations  aggregate  must  be  by  deed  -         -   163 

Of  leases  by  parol -    148,149 

Of  reversionary  leases       -         -         -         -         -         -   146 

Distinctions  between  freehold  leases  and  leases  for  years 
determinable  on  lives     -         -         -         -         -         -162 

Didcrent  modes  of  limiting  leases  for  lives  -         -         -   151 
Leases  for  lives  under  powers  may  be  created  without 

livery  of  seisin      ---.-.-   147 
And  may  be  made  to  commence  infuturo   -         -         -  181 
A  lease  jmr  autre  xic  limited  to  heirs  and  executors  shall 
devolve  to  the  heirs       ------  469 

Leases  of  things  lying  in  grant  must,   to  pabii  the  rever- 
sion, be  by  deed -         -  J47 
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LEASES — continued. 

Leases  of  iVccliold  interests  at  the  common  law  to  com- 
mence in  J  lit  lira,  are  void        -  -         -         -  -   156 

Otherwise  under  powers,  (Sec.      -  -  -         -         -   181 

Will  be  good  if  livery  of  seisin  be  made  after  the  day 
has  arrived  -         -         -         -         -         -         -157 

EASES  FOR  YEARS.     When  leases  for  years  miist  be 

by  deed        - 147,  163 

They  must  have  a  certain  commencement  and  conti- 
nuance        -.-.....    1^8,  181 

May  have  a  collateral  determination   -         -         -         -  159 

Instances  of  such  collateral  determinations  -         -         -  182 
May  be  defeated  by  a  condition  or  subsequent  defeazance  162 
Of  the  commencement      -----    160,181 

May  commence  infuturo  -----   162 

Limited  from  a  day  that  is  past,  commences  in  point  of 

title  from  the  execution  of  the  deed  _         -         -  161 

Gives  no  right  to  the  profits  from   the  time  appointed 
for  the  commencement  -         -         -         -         -     ib. 

Lease  for  so  many  years  as  A.  shall  name  is  good  only 
from  nomination  -         -         -         -         -         -         -159 

He  must  name  during  the  lives  of  the  lessor  and  lessee  -     ib. 
Lease  for  years  may  cease  for  a  time  and  be  in  esse  for 

a  time  -         - 164,167 

Avoidanc3  of  the  lease  by  tenant  of  a  particular  estate 

is  only  an  avoidance  pro  tanto  -         -         -        -  142 

By  the  owner~of  a  freehold  estate 
May  operate  either  as  a  demise  at  common  lavy,  or  as  a 

bargain  and  sale,  at  the  election  of  the  lessee    -    225,233 
A  general  entry  of  the  lessee  shall  not  be  a  determination 
of  his  election        ----«.-  226 

LEASE  FOR  A  YEAR.     Of  its  form, 

1.  Of  the  date 361 

2.  Of  the  parties      -------  366 

3.  Of  the  consideration     ------  373 

4.  Of  the  grantor     -------  374 

5.  Of  the  operative  words  -         -         -         -         -  376 

6.  Of  the  grantee     -------  377 

7.  Of  the  parcels -  380 

8.  Of  the  habendum  -_-..-  385 

9.  Of  the  reddendum         -..--_  387 
iO.  Of  the  declaratory  clause 389 

Mode  of  reciting  the  lease  in  the  release       -         -         -  442 

The  object  in  taking  a  lease  for  a  year,  when  the  pur- 
chaser already  has  a  particular  estate,  is  to  have  evi- 
dence of  the  existence  of  a  particular  estate       -    353,  360 

When  the  conveyance  is  made  by  a  corporation  there 
should  be  an  entry,  and  a  memorandum  of  entry  on 
the  lease  for  a  year        ------  2^8 

Lease  for  a  year  not  used  in  Ireland,  in  Jamaica,  and 
some  other  of  the  West  India  islands        -  -  -  444 
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LEASE  AND  RELEASE.     Of  its  form.     See  Release. 

Origin  of  the  conveyance  -  .  -  _  208,219 
Principles  on  which  it  is  grounded  -  -  -  -  217 
Of  its  parts --  239 

A»  Passes  no  more  than  the  releasor  may  lawfully  grant  236,  238 

'*'>'  Does  not  devest  or  discontinue  estates  in  remainder  or 

reversion,  or  purge  disseisins  -         -         -         -         -     ib. 

Cannot  be  pleaded  as  a  feoffment         -         -         -        .-  238 
The  lease  should  be  executed  before  the  release    -         -  242 
Consequence  of  loss  of  the  lease  for  a  year  -         -     ib. 

A  lease  and  release  by  an  infant  is  deemed  void    -         -  249 
By  a  tenant  in  tail  is  good  as  against  himself,  and  void- 
able only  as  against  the  issue  _         .         .    264,  272 
By  a  corporation  aggregate  should  have  an  entry  on  the 

lease  prior  to  the  release  -         -         -     234,253,256 

By  a  corporation  sole  entry  is  not  absolutely  necessary      254 
Sed  qucere         -         --         -         -         -         -         -  258 

Must  be  of  a  vested  estate,  and  not  of  a  possibility  or 
mere  right  --------  268 

An  instrument  in  the  form  of  a  lease  and  release  may 

operate  as  a  release  of  the  possibility  or  right     -         -  473 
When  the  bargainee  in  the  lease,  and  the  releasee  in  the 
release,  are  diiFeient  persons   -----  379 

Lease  and  release  may  be  supported,  although  they  are 
both  dated  on  the  same  day,  or  the  release  is  executed 
before  the  lease    ------    363,  386 

LESSEE  entering  and  agreeing  to  the  lease  is  bound  by  the 

covenants,  although  he  never  executes  the  lease         -  415 
At  the  common  law  has  no  estate  till  entry  -         -  273 

Under  a  bargain  and   sale  for  years  he  has  an   estate 
immediately  -------     ib. 

LIVERY  OF  SEISIN  must  be  made  by  a  person  in  posses- 
sion, or  with  the  consent  of  the  person  in  possession  -  208 
LOSS.     Consequence  of  the  loss  of  the  lease  for  a  year        -  242 

M. 

MERGER.     Effect  of  the  merger  of  the  estate  of  an  under- 
lessee  in  the  estate  of  his  lessor        -         -         -         -  126 
The  reversion  of  a  termor  will  prevent  the  merger  of  the 
estate  of  an  under-lessee  in  the  estate  of  any  other 

person ib. 

One  estate  for  years  may  merge  in  another  -    1 30,  336 

A  determinable  fee  carved   out  of  an   estate-tail   may 

merge  in  the  fee  expectant  on  the  base  fee        -    277,  472 

A  subsequent  estate  cannot  merge  in  a  prior  estate        -  334 

MESNE.    Instances  of  privity  notwithstanding  mesne  estate  338 

MISTAKE  in  naming  the  grantee  supplied  in  construction  -  433 

MONK,  as  dead  in  law,  was  iiicaiiuble  of  being  a  granlee     -  378 

Or  a  cestui  que  use  ------_  3yr) 
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MONSTERisincapableof  a  grant 378 

MORTGAGES.     Observations  on  the  mode  of  penning  the 

condition  for  ceasing  the  mortgagee's  estate       -         -  '200 
On  the  proviso  for  reconveyance  on  payment  of  mort- 
'^        gage  money  _--_---  292 

MORTGAGOR  occupying  as  tenant  at  will  is  capable  of  a 

release  from  the  mortgagee  in  enlargement  of  estate  -  291 
t;ti'  .••'!  -  !-::■.-!...  ^.lc.cu'i 

lie.  ,.x-«  rtf!  N.  ''W 

N^ME.     A  mistake  in  or  omission  of  the  name  of  the  re- 

>,^       leasor  in  the  granting  part      -----  483 
K"'   ^Vill  be  supplied  by  construction  from  the  context  -     ib. 

l^PTICE.     Absence  of  receipt  for  consideration  money  is 
J-         implied  notice  that  it  remains  unpaid        .         -         -  429 

^MISSION.     ^cemUier '—-'''' :  .  fJVI^'! 

OPER.ATIVE  WORDS.     In  bargains  and  sales  for  y^^rs''-  377 

„p,.  In  a  release     -     °  -        -        "        -        -        -        -  44o 

\  f  >  u  ■  "  ~  ■ 

I^RCELS.     Necessity  of .  their  accuracy  in ,|3p,^  l^eases  for  a 

year   .-.-..-    -        -         -         -         -  J.    -  !      -         -380 

-^\^   How  to  be  described  in  the  lease  when  granted  in^.tlie 

release  by  schedules      -         .         -         _  ■     "J"  '    .  ggj 

-.^„  Different  modes  of  describing  them  in  the  l^ase'fbr  a  *"  "' 

year    -----         .'.'y^-    ^-.-      .     j^^ 

Modes  of  describing  them  in  the  release       -         -         -  446 
^^     In  beneficial  leases    -         -         -         -         -         -         -178 

^RISHIONERS  incapable  of  being  grantees  in  that  capa- 
^         city  and  by  that  name  ------  37S 

PARTY.     A  man  must  be  a  party  to  a  deed  to  take  an  im- 
mediate estate  by  the  rules  of  the  common  law  -  394 
Or  to  be  a  grantor    -         -         -         -         -         -         -     ib. 

I^S    Not  necessary  to  be  a  party  to  take  a  remainder,  or  an 

use,  or  the  benefit  of  a  trust    -         -         -         -         -     ib. 

Every  person  is  a  party  to  a  deed-poll  who  is  named 
actively  or  passively      -----    394,412 

Ei^  person  covenanting  or  taking  the  benefit  of  a  covenant 
e^i^  =     must  be  a  party,  if  the  deed  is  expressed  to  be  made 

8i!f  ,lS4i^tween,&c. -397 

iitea  attorney  to  deliver  seisin  need  not  be  named  as  a, 
S£|i  ,£^^party  to  the  indenture  -        -         -         -         -         -  40O 

^PAYMENT  of  purchase  money  will  be  presumed  after  length 

90«'^rtTme     '   -        ^        - 429 

i-^t  -Theabsence^of-a  receipti^f)resainfrf3ve.noticfi.,thjUL  the 
^t  -      money  is  unpaid   -      -donabivs  81  kiiD3i-fi  i6l-woH-     ib. 
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PERPETUITIES.     Application  of  the  rule  against  perpe- 
tuities to  leases  for  lives  of  persons  unborn,  &c. 

153,  154,  156 
POSSESSION.     The  statute  of  uses  does  not  give  an  actual 
> '/-i'       possession  without  entry  _         -         .       :  _,.j-j,  -  331 

The  phrase  *  in  possessjLpw'  Jbjn  fn^nv^^goJ^^u||a^ 
ic;       vested  in  interest.  .3  fj|  yagr,3iToiTi""3dj  mod  oBjssfai; 
POSSIBILITY.  A  possibility  of  reverter  is  not  grantablc  276,  473 
Whether  a  possibility  under  an  executory  devise  shall 
be  extinguished  by  descending  on  the  person  having 
the  fee  subject  to  that  executory  devise    -         -         -  278 
A  possibility  coupled  with  an  interest  is  devisable  -  '^Qq 

May  be  released  by  way  of  extinguishment       ,    -    .,    -     ib. 
May  be  bound  by  estoppel  -       '^  '•■■;;''''     »vi..j(-     -j^^ 

■        May  be  bound  in  equity  by  contract'^  ^^'*<i"^^'^5fm    .     ib. 

See  Contingent  Interest,  Expectancy. 
PRIVITY  OF  ESTATE.     General  nature  of    -         -         -  337 
«„P  Of  the  privity  necessary  between  a  releasor  and  releasee 
gi  y       to  the  validity  of  a  release      -         -         -         -    334,  329 

Q-f.  Of  the  want  of  privity  because  the  estate  of  (he  releasee 

Q..        is  derived  out  of  a  mesne  subsisting  estate         -         -  352 

Cases  of  immediate  privity         -         -         -     :;'-^*"-337 

Cases  of  privity  notwithstanding  a  mesne  estate    -         -  338 

Instances  of  privity  because  a  derivative  estate  is  dis- 

o_        charged  from  its  original  pri-vity      -         -         -         -344 

^    Of  mere  privity  of  tenure  for  the  sake  of  remedy,  and 

not  of  estate  -         -         -         -         -         -       '■  -  34^ 

PROVISO  FOR  REDEMPTION.     Observations  oh/the 

mode  of  penning  it  in  mortgages      -         -         -         -  206 

J^RCHASER.     In  what  cases  be  may  object  to  a  ti^le  on 
B^i   -    the  ground  of  a  defect  in  a  fine        -         -  '  ;^\r^ric,j  pj-     75 

A  purchaser  from  tenant  by  statute  or  elegit  has"  a^  j^-.  , 
g^c  ..     deemable  interest  .         -         -         .         -    '    '-'^oi 

PURCHASE  MONEY.     See  Payment.  ^      YTHA^ 

QUEEN  cannot  stand  seised  to  an  use       - '-'  yi«33909«  JoPI-  251 

f  9i\i  10  ,9gU 

REGEIPT  FOR  PURCHASE  MONEY.  -  Its  abse^»i•e^^is 

'.i     implied  notice  that  the  money  remains  unpaid  -  ,,      -  429 

roc     Modes  of  stating  the  receipt  in  the  deed        -         -    421,428 

RECITAL.     Whether  the    recital  of  the  lease  for  a  year 

'"''+'         operates  as  evidence  or  estoppel       -         -         .    443,  452 

ffMode  of  reciting  the  lease  -         _         _         -         ,  ^^2 

^S|k  -A  recital  of  the  fact  of  possession  is  sufficient  evidence 

■'     of  a  particular  estate  to  support  a  release  •         -  292 

How  far  a  recital  is  evidence     -      of«qnu  m>\9Tioni     •  309 
N  N  2 
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Mistake  in  the  recital  of  a  lease  for  a  year  is  not  mate- 
rial. Ramsbottom  and  others  v.  Tunbridge,  2  Maule 
and  Selwyn,  525. 

RELEASE  IN  ENLARGEMENT.     Its  form, 

1.  Of  the  date  ---._-.  3^3 

2.  Of  the  parties      -.-.---  394 
ji:     3.  Of  the  testatum  clause  -         -         -         -         -  421 

4.  Of  the  parcels     -------  446 

p<..'   5'  Of  the  habendum  ------  ^Q-j 

6.  Of  the  declaration  of  uses      -----  473 

7.  Of  trusts -         -  488 

5.  Of  covenants        -..-_--  489 
38     Who  ma}'  grant  by  release         -----  392 

Doctrine  of  releases  at  common  law    -         -         -    210,268 
'^0,^  To  operate  by  way  of  enlargement  must  be  to  a  person 
jj.<having  a  vested  estate  in  possession,  reversion,  or  re- 
GfiS-  -  rnainder,  and  not  to  one  having  a  mere  right,  interest, 

or  possibility         -----     211,245,271 

-£1  P^'^i'y  0^  estate  between  releasor  and  releasee  is  essen- 
tial     ---------  324 

ir     Release  from  reversioner  to  underlessee  during  the  con- 
tinuance of  the  interposed  estate  will  not  enlarge  the 
estate  of  the  underlessee  .-_».-  3^52 

Cases  in  which  there  is  privity  sufficient  to  support  a 

release,  notwitlistanding  a  mesne  estate    -         -         -  338 
Release  to  a  tenant  at  sufferance  will  not  pass  any  estate  359 
May  be  made  to — 
Tenant  for  years       ------    284,289 

^f     Tenant  for  life  ------      ib.  289 

Tenant  pur  autre  vie  -         -         -         -         -         -     ib. 

Tenant  in  tail  ------      ib.  285 

l^k-  Tenant  in  tail  after  possibility  of  issue  extinct       -         -  289 
Tenant  at  will  -         -         -         -         -         -    288,  289 

Tenant  by  statute-merchant       .         -         -         -    289, 392 
Tenant  by  statute-staple    ------  392 

Tenant  by  elegit       ------    289,  392 

<■'■'  Tenant  in  dower       ---..--  285 
*■  "^    But  not  till  she  has  an  estate      -         -         -         -         -     ib. 

Tenant  by  the  curtesy       ------     ib. 

<•"     Copyholder      -         -         -         -         -         -         --289 

Cestui  que  trust         -         -         -         -  i.3S94o  J-jiej^ssi  ai    ib. 

Mortgagee  holding  at  will  of  mortgagor      -         * , :  /  rr  -3©^^ 
To  the  tenant  of  every  particular  vested  estate      -         -  284 
To  the  owner  of  a  determinable  or  defeasible  fee  unless 
jj        derived  from  an  estate-tail      •-         -         -         -         -  47i 

To  one  possessed  of  a  particular  estate  in  autre  droit,  as 

trustee,  husband,  &c.     -         -         -         _         -         -  33t 
To  a  particular  tenant  after  a  partial  alienatioto^jJravided' 
he  retains  a  reversion    -         -         -         «o  oJeJas  5il3  349 
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RELEASE  IN  ENLARGEMENT— ^onfinKerf.  ,  ; 

To  a  man  who  has  a  base  fee  derived  from  an  estate-tail  472 
To  executors  having  a  chattel  interest  for  payment  of 
debts  >_---».-  300 

May  not  be  made  to  a  tenant  for  life  while  disseised      -  351 

But  may  extinguish  a  lent  -         -         -         -         -     ib. 

Ki.8  A  release  from  a  disseisee  to  a  lessee  of  disseisor  passes 
^f  '    no  estate       --------     ib. 

j-       It  may  operate  as  a  confirmation         -         -         -         -     ib. 

c,  ,    Under  some  circumstances  a  release  may  be  made  to  a 
^C|.  »   person  coming  in  by  disseisin  _         -         -         _  3.23 

€?*■  A  release  from  a  disseisor  to  a  disseisee  operates  as  a 
88f.  •   release  of  right     -_-.--.  269 
€ "    A  release  to  tenant  in  tail  will  operate  by  enlargement, 
^  but  will  not  occasion  a  merger  of  his  estate       -         -  286 

A  release  to  a  trespasser  will  not  pass  an  estate  by  en- 
largement   -         -         -         -         -         ^-        -    288,  302 

An  assurance  failing  of  effect,  as  a  release  in  enlargement 
of  estate,  may  have  sttme  other  operation  -         -  359 

''       May  operate   as  a  grant  if  there  be  a  particular  estate 

outstanding  to  create  a  reversion  in  the  releasor         -  332 
i-~L  A  release  executed  before  the  lease  for  a  year,  as  part  of 

"'the  same  transaction,  might  probably  be  supported     -  364 

Eflect  of  a  release  to  husband  and  wife  jointly,  where  the 
particular  estate  was  the  wife's         .         -         _         .  333 

Instances  in  which  a  release  may  operate  notwithstand- 
ing there  is  an  interposed  estate  between  the  estates 
«;•  of  the  releasor  and  releasee     -         -         .         -         _  338 

Cases  in  which  a  release  from  the  reversioner  or  re- 
^^  mainder-man  will  destroy  an  interposed  contingent 

t  interest        ----.,_-_  3^2 

Eflect  of  a  release  from  a  reversioner  in  fee  who  has  also 
c  --       an  estate  for  life  in  possession  to  the  tenant  of  an  in- 
()8s-  '  termediate  estate-tail     -.--._  3^^ 
"'■'    See  Lease  and  Release. 

RELEASE  OF  RIGHT.     A  release  to  the  owner  of  a  de- 
l  terminable  or  defeasible  fee  can  operate  only  as  a  re- 

r.         lease  of  right        .--.-.   47i>  473 
*j^     Unless  the  determinable  fee  arises  from  an  estate-tail    -  472 

RELEASEE.     Who  may  be  a  releasee  in  respect  of  persotnal 

qualification  ----__.  273 

In  respect  of  estate   -------     ib. 

RELEASOR.     Who  may  be 245,271 

■*       See  Release  (passim,)  and  Table  of  Contents. 

Omission  of  the  name  of  the  releasor  in  the  granting 
'■^     part  may  be  supplied  in  construction         -         -         .  483 

REMAINDl-lR,  will  jtass  by  llic  name  of  a  reversion  -  463 

Of  tlie  dei>cri|)liou  by  wliicli  it  should  be  granted  -     ib. 

^j|.{j  The  estate  of  a  reraainder-aiun  may  be  enlarged.       ,ii 
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REMAINDER-MAN  entering  by  force  of  his  remainder,  is 

bound  by  a  condition,  although  not  a  party  to  the  deed  412 

So  by  a  rent nr:/f'r;iti3 

He  may  enlarge  the  estate  of  a  particular  tenant^^ffot- 
withstanding  a  mesne  remainder      -         -         -  '"    -339 

RENT.     The  rent  reserved  on  a  lease  shall  belong  to  the 

reversioner 170,  185 

Rent  reserved  upon  a  grant  in  fee  made  by  a  man  seised     ' ' 
ex  parte  matana  shall  descend  to  his  heirs  generally, 
g^         because  it  is  a  new  acquisition         -         -         -         -  188 
Coparceners  shall  take  a  rent  reserved  on  a  grant  by 

them  in  fee  as  joint-tenants.     Sed  qucere  -         -     ib. 

The  remedy  for  rent  against  an  underlessee  is  lost  by 
the  merger  or  destruction  of  the  estate  of  the  original     ,^,„ 

lessee  -         - 35Y 

>"    A  remedy  for  rent,  &c.   is  given  by  statute,  notwith- 
j., standing  the  surrender  of  an  original  lease  for  the 
Its  -  purpose  of  a  renewal      -         -         -         -         -         -  358 

4^:  remainder-man  ejitering  by  force  of  his  remainder  is 
j«»     f, bound  to  pay  the  rent  reserved,  although  he  be  not  a 

1-j party  to  the  deed  ---.__  413 

J,--,  S  reservation  of  rent  is  not  material  in  a  bargain  and 

sale  for  a  year,  if  there  be  a  pecuniary  consideration  -  388 
The  mere  reservation  of  a  rent  is  a  sufficient  consideration 
1:  X      -  for  a  bargain  and  sale    -         -         -         -         -         -     ib. 

Whether  it  is  sufficient  for  that  purpose  if  reserved  to  a 
'stranger       --------     ib. 

,  .A  rent  may  be  extinguished  by  a  release  from  the  rever- 
^  "  sioner,  although  in  consequence  of  a  disseisin  no  es- 
^?     "  tate  remains  in  the  releasee    -         -         -         -         -  351 

RENT  CHARGE  may  be  conveyed  by  lease  and  release,  or 

ZZ        mere  grant 235 

f-    See  Rent 

RESULTING  USE.     See  Tenant  in  Tail— Uses.      /  ^^-^J'   J-^.^r/ 

/I, 
ig^VJ^RSION.     The  reversion  cannot  be  granted  for  an 

estate  of  freehold  to  commence  inJuturowwA^x  acojn-  ,  -.„, 
"mon-law  grant      -         -         -         -         -         -         -  155 

V^    Will  pass  by  the  name  of  a  remainder  -         -         -  463 

"    The  description  by  which  it  should  be  granted      -         -     ib. 

RIGHT  OF  ENTRY  OR  ACTION  cannot  be  released ''^''^^^ 
^        way  of  enlargement,  but  may  by  way  of  mitter  te 

droit  -         -         -         -         „,_...._    270,278 

But  IS  not  devisable  -         -         -''-        -         -270 

-,i; :  Is  no  foundation  for  a  release  by  way  of  efilargerilent  ■ ;  v/a^l 
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SCHEDULES.     Of  the  convenience  in  using  schedules  in 

describing  parcels  ---»..  ^^g 

SEISIN.     A  seisin  in  law  is  a  sufficient  ownership  for  a  re- 

»ilease  by  way  of  enlargement  -  ^**v  i&^*»^    .         -        _  3(74 

^UNfiiAY.     See  Deed .^^  ^^QSi  362 

SURRENDER.      A  tenant   by   statute-nierchant,   sltSfe- 

staple,  or  elegit,  may  surrender  to  the  reversioner      -  298 

cdj     -        -  ;»»t  ni  oiarij 

TENANT  AT  WILL.     His  estate  is  capable  of  ^ojy^r^e- 

TENANT  IN  COMMON  may  be  a  "releasor  to  Hfs'teh^nt 
^  '        or  lessee       -         -         -         -         -         -         -         -  271 

Mode  of  limitation  to  tenants  in  common  in  the  haben- 
dum   -         -         -         -         -         -         -         -  470,  471 

£      Of  the  words  which   are  sufficient  to  negative  joint- 
tenancy  in  conveyances  to  uses        -         -         -         -  471 

TENANT  BY  INTIRETIES,   may  be  a  releasor  to  his 

tenant ,  s  \iii  -  271 

TENANT  IN  TAIL.     A   covenant   by  tenant  inYa^'to 
stand  seised  will  operate  when  the  use  may  arise  in 
his  life-time  --.-_..  ^g^ 

May  stand  seised  to  an  use  by  express  declaration  -  255 

But  not  by  implication       -         -         -         -        -        -     ib. 

Observations  on  leases  by  tenant  in  tail      ^^-jcjA.^r^  'f'/?f3W 

,.     A  grant  or  lease  to  commence  after  his  death  is  void     -  133 

^  '    Cannot  take  back  his  estate-tail  by  resulting  use   -         -     64 

Is  able  to  make,  and  is  also  capable  of  a  release  in 

enlargement  of  estate    -         -         -         -         -         ,  gg^ 

A  lease  and  release  by  tenant  in  tail  will  pass  a  base  fee 

nr voidable  by  the  issue      -         -         -         -         _  264,  273 

TENANT  FOR  LIFE,  is  capable  of  a  release  in  enlarge- 

"•,        ment  of  his  estate         ----_.  284 

J-  ■   So  is  a  tenant  'per  autre  vie         -         -         .         .         .     ib. 

TENANT  BY   ELEGIT   OR    STATUTE  is  capable,,afcr,,„ 

a  release  in  enlargement  of  his  estate      -         -        -292 

May  surrender  to  the  reversioner        .'^^'Jiiua  to  visw  _  ^^^ 

'»     His  estate  may  be  confirmed  by  the  reversioner    -"-^.  ^     ih 

07 .  •'  ■'  nil  fei  jua 

TERMS.    Hec  Attendant  Terms        -         .         ,     "J  "" --I  129 

TI  rilES  may  be  conveyed  by  lease  and  release,  or  by  mere 

grant 23,--, 
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TlTHES-^ontinued.  ^''^^' 

Lease  of  tithes  must  be  by  deed,  unless  granted  with  and 
as  parcel  of  the  rectory,  or  to  the  tenant  by  way  of 
contract  to  retain  -         -         -         >         .         -147 

TRESPASSER  has  no  estate  capable  of  enlargement  by 

release 288,  302 

TRUST.     A  resulting  trust  may  arise  from  the  want  of  a 

consideration  and  the  absence  of  limitation  -  -  420 
Even  in  cases  of  an  assignment  of  a  particular  estate  488 
Of  declarations  of  trust  in  a  release     -        -        -        -    ib. 

TRUSTEE.     The  trustee  of  a  particular  estate  is  capable  of 

a  release  by  way  of  enlargement      .         -         _         _  331 

U. 

UNDER-LEASE  AND  UNDER-LESSEE.  An  under- 
lease necessarily  leaves  a  reversion  in  the  grantor  124,  126 

Is  not  a  breach  of  covenant  not  to  assign     -         -         -  127 

Convenience  of  under-lease  in  arrangements  respecting 
attendant  terms    ---.,---     ib. 

The  benefit  of  an  under-lease  will  not  attend  the  inherit- 
ance by  the  implication  of  a  court  of  equity       -         -  129 

But  may  by  express  declaration  -         -         -         -     ib. 

Will  not  be  defeated  by  the  merger,  surrender,  or  for- 
feiture of  the  estate  out  of  which  it  is  derived  -         -   134 

UNDER-LESSEE.  His  estate  cannot  be  enlarged  by  a  re- 
lease from  the  original  reversioner  during  the  conti- 
nuance of  the  interposed  estate  -  _  ,  _  go^ 
After  the  merger,  surrender,  &c.  of  the  estate  of  the 
original  leasee,  he  may  make  a  surrender  to  or  accept 
a  release  in  enlargement  from  the  reversioner  -         -  345 

USES  may  be  declared  of  a  fine,  already  levied,  or  recovery 

already  suffered    -         .         -         -        -         -         ^     42 

Cannot  be  declared  on  a  fine,  unless  the  fine  operates  as 

a  conveyance        ---_-._  480 
Cannot  be  declared  of  the  estate  of  a  termor  for  years 
or  copyholder       -----        2,  272,  481 

-         Uses  declared  of  a  fine  operating  on  the  equitable  title 

will  only  charge  the  land  by  way  of  trust  -         -       2 

Declared  of  a  fine  to  be  levied,  do  not  arise  till  the  fine 
is  levied       -         -         --         -         -         -         -5 

Declared  of  a  precedent  fine  or  recovery,  operate  on  the 
seisin  of  the  conusee  or  recoveror,  and  not  upon  the 
resulting  use  of  the  owner      -----       4 

;^^     Use  of  a  fine  or  recovery  till  declared  results  to  the  for- 
mer owner  according  to  his  ownership      -         -         3,  26 
r*9 .      A  resulting  use  may  be  disposed  of  by  any  conveyance 

subsequent  to  the  fine  or  recovery   -         -         -         -     42 
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USES — continued. 

Uses  declared  prior  to  a  fine  or  recovery  will*  not  be  con- 
trolled by  any  declaration  subsequent  to  the  fine  when 
the  agreement  for  the  line  is  pursued        -         -         -     42 

Uses  of  a  fine  or  recovery  must  be  declared  during  the 
life-time  and  ownership  of  the  persons  levying  the 
fine  or  3uti'ering  the  recovery  -         -         -       26,  42 

Uses  declared  in  a  conveyance  to  sutler  a  recovery  can- 
not be  varied  without  tlie  consent  of  all  persons  con- 
cerned in  interest  ,         .         -         .         .       45,  46 

Such  consent  must  be  expressed  by  matter  equally 
solemn  with  that  declaring  the  former  uses        -         -     45 

In  a  conveyance  to  uses  operating  immediately,  although 
to  be  perfected  by  recovery  or  fine,  the  uses  cannot  be 
varied  even  with  consent,  but  there  must  be  a  new 
conveyance  ._-----     ib. 

On  a  fine  or  conveyance  made  by  tenant  in  tail,  the  re- 
sulting use,  if  any,  will  be  to  him  in  fee  -         -         -     64 

Use  will  not  result  on  a  fine  or  recovery  except  in  the 
absence  of  consideration  and  declared  intention  -     65 

The  presumption  of  a  resulting  use  on  a  fine  rebutted  by 
the  conuzee  being  afterwards  named  tenant  in  a  re- 
covery .-------     ib. 

Uses  m;iy  be  declared  by  persons  according  to  their 
aliquot  parts  or  partial  interests       -         -         -         "74 

It  is  said  uses  cannot  be  raised  on  the  seisin  of  a  corpo- 
ration .._-----  253 

To  raise  uses  there  must  be  a  seisin    -         -         -         -  264 

Who  may  stand  seised  to  an  use     247,  251,  259,  262,  264 

Uses  cannot  be  declared  on  a  release  of  right         -  275,  472 

The  use  will  result  unless  there  be  a  consideration  or 
intention       -         -         -         -         -         -         -  -421 

Observations  on  the  declaration  of  uses  in  the  release        473 

General  outline  of  the  doctrine  of  uses  .         -         _  47^^ 

Of  the  necessity  of  a  seisin  to  serve  the  use  -         -  480 

The  same  person  cannot  be  the  owner  and  the  cestui 
^?/e  M«e  of  the  whole  fee  .         -         .         -         -  4^1 

A  use  cannot  be  declared  upon  an  use  already  executed     482 

The  second  use  will  be  a  mere  trust    -         -         -         -     ib. 

So  of  uses  declared  upon  the  estate  of  a  bargainee  in 
a  bargain  and  sale  under  the  statute  of  uses       -         -  483 

And  of  the  estate  of  an  appointee  in  an  appointment 
under  a  power       -         -         -         -         -         -         -     ib. 

Otherwise  if  the  bargain  and  sale  or  appointment  is 
under  a  common-law  authority         -         -         -         -     ib. 

Of  resulting  uses      -------  485 

Sometimes  the  declaration  of  the  use  is  in  effect  part  of 
the  limitation  of  the  estate      .         -         -         -  481,  485 

Inquiry  whether  the  use  will  result  to  the  releasor  in 
absence  of  an  eKprei»«  declaration  of  use    -         -         -  486 
vor,.  II.  O  0 
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USES — covtinucd. 

No  resulting  use  will  arise  on  the  assignment  of  a  par- 
ticular estate -         -  488 

Resulting  uses  excepted  out  of  the  statute  of  frauds        -     22 
Of  the  different  rules  applicable  to  uses  contrasted  with 
the  rules  applicable  to  legal  estates  -        -         -  ^<^^ 

W. 

WARRANT  OF  ATTORNEY.  A  person  though  not 
a  party  to  the  deed  may  be  appointed  attorney  by 
the  deed 419 

WIFE.     See  Feme  Covert. 
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